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The Supreme Court of India (hereinafter, the Supreme Court) does not merely decide a lis in personam but also 
declares the law on a question that it decides to answer. The law so declared by the Supreme Court becomes binding in rem 
by virtue of Article 141 of the Constitution of India. Since the establishment of the Supreme Court, only three cases were 
decided in the 20th century on The Patents Act, 1970 including one under The Patents and Designs Act, 1911, and in 21st 
century only eleven cases have been decided under The Patents Act. Number of decisions per year is not even one. On an 
average, the Court has decided, 19 cases in a year; or one patent case in 1893.57 days, or in 5.18 years. Hence, only few 
questions of patent law have been answered. Many patent law questions still remain unanswered. This raises a two-fold 
problem. One, answers are not only too little but some of them are too ambiguous, too opaque and too vague. Two, absence 
of answer on certain basic points of patent law further heightens the problem of legal uncertainty and opacity. A review of 
decisions on the patent law reveals that: (i) the Court has declared patent law only in ten decisions; (ii) in no decision the 
validity of The Patents Act, 1970, was challenged; (iii) the Court has unanimously answered the questions of patent law; and 
(iv) only some of the questions of patent law have been answered by the Supreme Court unambiguously and unequivocally 
but some of the questions of patent law have been left open by the Court. This Paper identifies the intended and interpreted-
constructed meaning of ‘Law Declared’ and seeks to cull out the principles of patent law as declared by the Supreme Court 
in the last 72 years. 
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The Supreme Court of India (hereinafter, the Supreme 
Court) besides deciding disputes between parties also 
decides substantial questions of law. By virtue of 
Article 1411 of the Constitution of India, decision on 
substantial question of law is binding not only on the 
parties before it but is also binding on all pending and 
future cases involving the same or substantially similar 
question of law and/or same or substantially similar 
question of fact. The pronouncement of the Supreme 
Court under Article 141 of the Constitution of India is 
the law declared and hence, the law of the land. A 
patent lis reaches the Supreme Court by virtue of 
Article 1362 of the Constitution of India.3 

Establishment of Intellectual Property Appellate 
Board (IPAB) under Section 83 of the Trade Marks 
Act, 1999 provided for hearing of appeals against the 
decisions of the Registrar under the Trade Marks Act, 
1999 and the Geographical Indications of Goods 
(Registration and Protection) Act, 1999.4 The Patents 

(Amendment) Act, 20025 and the Patents 
(Amendment) Act, 20056 also provided for moving of 
the pending appeals in the High Courts to the IPAB.7 

The recently promulgated The Tribunals Reforms 
(Rationalisation and Conditions of Service) Ordinance, 
20218 amended the provisions of 10 legislations9 
including 5 Intellectual Property (IP) legislations — 
dissolving the Tribunals, Appellate Boards and 
Appellate Authorities as established under the statutes. 
Consequently, IPAB was also dissolved with effect 
from 4 April 2021 by a notification dated 22 April 
2021.10 As a consequence of the dissolution, the 
appeals shall now directly lie to the High Courts. 

All the IP legislations, unlike other legislations, in 
force in India are post-independent legislations. The 
first IP legislation in the independent India is the 
Copyright Act, 1957.11 The Patents Act, 197012 

(hereinafter, the Patents Act) is the second IP 
legislation enacted in Independent India. Some 
provisions of the Patents Act came into force after  
7 years, 6 months and 11 days (from the date of 
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enactment) on 1 April 197813 while the remaining 
provisions of the Act came into force after 7 years and 
7 months on 20 April 1978.14 Earlier, before coming 
into effect of the Patents Act, 1970, a patent was 
granted under the provisions of The Patents and 
Designs Act, 1911.15 

A characteristic feature of common law is that law 
develops from molar to molecular through the judicial 
decisions. Higher the number of judicial decisions, 
clearer the picture of law. Courts while deciding cases 
do not merely interpret the statutory provisions but 
also iron out the creases and construct the law. On a 
comparative scale, Supreme Court of India has 
decided lesser number of patent cases in comparison 
to the number of decisions rendered by the highest 
courts of major jurisdictions. Lesser the number of 
patent decisions of the Supreme Court means higher 
the degree of opacity in patent law. The decisions do 
throw some light on some dimensions of patent law, 
yet the clarity in some cases is either ambiguous or 
vague. Further, some dimensions of patent law are 
still cloudy and are waiting for light from the 
Supreme Court.    

Primary function of court is to decide legal disputes 
brought before it. Deciding a legal dispute is not 
merely a mechanical exercise, it involves making 
crucial policy choices. Legal disputes involve 
primarily three types of questions: question of fact, 
question of law and mixed question of law and fact. In 
patent cases, facts are constituted by claimed (or 
patented) invention and conduct of the parties. 
Appreciation of facts in patent matters necessarily 
entails appreciation of invented technology. Deciding 
a patent law question indispensably requires 
appreciation of patent law both substantive and 
procedural. Handling of mixed question of law and 
fact inescapably demands appreciation of both law 
and invented technology. Most of the questions in 
patent matters, however, are mixed question of law 
and fact. It is rare to find, identification of the nature 
of question in patent matters, in the decisions of the 
Supreme Court. A reading of the decisions of United 
Kingdom or Supreme Court of United States of 
America reveals that it is crucial for courts to identify 
the nature of question brought before it. The questions 
generally agitated before the courts are whether or not 
the claimed invention is:  
 

(a) eligible for grant of patent– [Sections 3 and 4];16 
(b) anticipated by a single prior reference to satisfy 

the test of novelty– [Section 2 (1) (l)]; 

(c) involving an inventive step and is not obvious to 
a person skilled in the art in the light of all or 
multiple prior art references taken together – 
[Section 2 (1) (ja)]; 

(d) capable of being made or used in an industry on 
a commercial scale so as to meet the reasonable 
requirements of public – [Section 2 (1) (ac) read 
with Sections 84 and 89]; 

(e) useful – [Section 64 (1) (g)]; 
(f) fully and particularly described in the complete 

(g)specification – [Section 10 (4) (a)]; 
(g) sufficiently and fairly described in the complete 

specification in such a manner to enable person 
possessing average skill in, and average 
knowledge of, the art to which the invention 
relates, to work the invention – [Section 10 (4) 
(a) read with Section 64 (1) (h)]; 

(h) discloses the best method of performing the 
invention known to the applicant – [Section 10 
(4) (b) read with Section 64 (1) (h)]; 

(i) sufficiently, clearly and succinctly defined in the 
claims and are fairly based on the matter 
disclosed in the complete specification – 
[Sections 10 (4) (c) and 10 (5) read with Section 
64 (1) (i)]; and 

(j) other questions of substantive and procedural 
patent law. 

 

In the light of the aforementioned questions, it may 
be said that patent law stands on four legs. First, 
claimed invention must be an invention in the patent 
law sense. Second, claimed invention must be fully 
and particularly disclosed in the complete 
specification in a manner that the disclosure results in 
the transfer of knowledge and skill relating to the 
invention to public, and sufficiently enables the 
person skilled in the art to make and work the 
invention without any undue experiment with the help 
of best method disclosed by the applicant. Third, 
claims must define the scope of invention sufficiently, 
clearly and succinctly and must be fairly based on the 
complete specification. Fourth, all the other 
requirements of patent law must be satisfied. In short 
only if two things, i.e., invention in the patent law 
sense and full and particular disclosure of skill and 
knowledge relating to invention, have moved from the 
side of the inventor to the society through the patent 
office then only patent will move from the side of the 
society to the inventor as a quid pro quo.   

In India very few cases relating to intellectual 
property including patent go to courts. Courts instead 
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of deciding cases on merit resort to grant of interim 
injunction which for all practical purposes become the 
final relief.17 The Court of First Stance or the Court of 
Lowest Grade for patent proceeding is a court not 
inferior to a District Court and where a counter-claim 
for revocation of patent has been filed the suit along 
with the counter-claim are required to be transferred 
to the High Court.18 No statutory appeal lies from the 
judgment or order of the District Court to the High 
Court. The only remedy available to the aggrieved 
party against the judgment or order of the District 
Court is to file a writ to the High Court under Articles 
226 and 227 of the Constitution of India or to file a 
special leave to appeal to the Supreme Court of India 
under Article 136 of the Constitution of India. Against 
the judgment or order of the High Court in the writ 
petition, no statutory appeal lies to the Supreme Court 
but the aggrieved party may file a special leave to 
appeal to the Supreme Court of India under Article 
136 of the Constitution of India. The Supreme Court 
of India, therefore, decides patent cases by invoking 
its jurisdiction under Article 136 of the Constitution 
of India and declares patent law by answering the 
unanswered questions relating to patent law. 

Following seeks to find the “intended” and 
“interpreted-constructed” meanings of the expression 
“law declared” before discussing the patent law 
declared by the Supreme Court of India. 
 

‘Intended’ and ‘Interpreted-Constructed’ Meanings 
of “Law Declared” 

The expression “law declared” has not been 
defined in the Definition Clause (Article 366) of the 
Constitution of India. The text of clause (1) of Article 
367 (Interpretation) of the Constitution of India, reads 
that ‘Unless the context otherwise requires, the 
General Clauses Act, 1897, shall, subject to any 
adaptations and modifications that may be made 
therein under article 372, apply for the interpretation 
of this Constitution as it applies for the interpretation 
of an Act of the Legislature of the Dominion of 
India.’ Furtherance to this provision of the 
Constitution, an attempt was made to find whether the 
expression has been defined in The General Clauses 
Act, 1897.19 A review of the provision of The General 
Clauses Act reveals that the expression “law 
declared” has neither been defined in Section 3 
(Definitions) of the Act (which has defined 66 
expressions) nor it has used this expression in the text 
of the Act. So, the question that what is “law 
declared”, the expression as used in the text of Article 

141 of the Constitution of India still needs to be 
answered. In this regard, attempt has been made to 
find the “intended meaning” in the light of the 
Constituent Assembly Debates (CAD) and the 
“interpreted-constructed”20 meanings in the light of 
the decisions of the Supreme Court of India. 
 

Law Declared: Constituent Assembly Debates 
Article 117 of the Draft Constitution corresponds 

to Article 141 of the Constitution of India which was 
debated in the Constituent Assembly (the Assembly) 
on 27 May 1949.21 Only two Members were part of 
the debate on the draft Article 117, namely: H V 
Kamath and Dr B R Ambedkar. H V Kamath moved a 
motion for amendment in the draft Article:  
 

‘That in article 117, for the words “all courts” 
the words ‘all other courts’ be substituted.’ 
Kamath, in the Assembly, while proposing the 
amendment clearly stated that he has no doubt 
that the article intends to bind the other courts 
subordinate to the Supreme Court and does not 
seek to bind the Supreme Court by its own 
judgments. He further said ‘It will be unwise to 
bind the Supreme Court itself, because in order to 
ensure elasticity, in order to enable mistakes and 
errors to be rectified, and to leave room for 
growth, the Supreme Court will have to be 
excluded from the purview of this article. The 
Supreme Court may amend its own judgments, or 
its own interpretation of the law which it might 
have made on a previous occasion and rectify the 
errors it has committed earlier.’ 

 

He gave the reason for substituting the words ‘all 
courts’ with the words ‘all other courts’ in order to 
correctly and precisely convey the intention of Article 
117. To this, Dr. Ambedkar argued that ‘It is not 
certainly the intention of the proposed article that the 
Supreme Court should be bound by its own decision 
like the House of Lords. The Supreme Court would be 
free to change its decision and take a different view 
from the one which it had taken before.’ The closing 
part (rather last sentence) of Ambedkar’s argument as 
to the language, was against Kamath’s motion for 
amendment. Ambedkar was of the opinion which he 
stated in the Assembly that ‘So far as the language is 
concerned I am quite satisfied that the intention is 
carried out.’ To Ambedkar’s arguments, Kamath posed 
a question ‘Then why not say “all other courts”?’ to 
which Ambedkar responded ‘“All courts” means “all 
other courts”.’And finally: (i) the amendment moved 
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by Kamath ‘That in article 117, for the words ‘all 
courts’ the words ‘all other courts’ be substituted.’ was 
negatived; and (ii) the motion that ‘article 117 stand 
part of the Constitution’ was adopted by the Assembly 
and the same became Article 141 of the present 
Constitution, which reads as: 
 

‘Law declared by Supreme Court to be binding 
on all courts.—The law declared by the Supreme 
Court shall be binding on all courts within the 
territory of India.’ 

 
It seems from the CAD that no thought was given 

to explain the expression “law declared”. Hence, no 
intended meaning from the CAD except a clarity that 
the Assembly didn’t intend to bind the Supreme Court 
by its own decision. Perhaps, it was left open for the 
Supreme Court to define “law declared” while 
declaring law. Whether it was the reason or not, as 
there was no discussion on the meaning of “law 
declared” in the Assembly, the Supreme Court 
through its interpretation–construction power has 
declared law on “law declared” in its several 
decisions. 
 

“Law Declared”: Decisions of the Supreme Court 
of India 

In a total of 21 decisions, the Supreme Court has 
expressed or has made certain observations in relation 
to the expression “law declared”. Of these 21 
decisions, 5 decisions are from twentieth-century 
whereas the remaining 16 decisions are of the twenty-
first century. The twentieth-century decisions include 
4 Constitution Bench and 1 Division Bench. No Full 
Bench or Single Bench decision is reported. Whereas, 
the twenty-first century decisions include 4 
Constitution Bench, 2 Full Bench, and 10 Division 
Bench and Single Bench. One reference case has been 
reported from each century.22 There are several other 
decisions, in which the Court has “only referred” to 
the text of Article 141. From the review of reported 
decisions of the Supreme Court on Article 141, an 
attempt will be made to find the answers to two 
questions. First, what is ‘Law Declared’? And, what is 
not ‘Law Declared’? 
 

After a time of 2 years, 10 months, and 10 days 
from the date the Supreme Court of India came into 
being, the Supreme Court for the first time inBengal 
Immunity Company Limited v State of Bihar,23 a 
Constitution Bench decision, expressed on the 
expression “law declared”. The Court observed that:  

‘[I]t is important in public interest that the law 
declared “should be certain and final” rather than 
that it should be declared in one sense or the 
other…The object of article 141 is that the 
“decisions of this Court on these questions should 
settle the controversy”, and that they should be 
followed as law by all the Courts,...’24 

 

In I C Golaknath v State of Punjab,25 

theConstitution Bench of the Supreme Court 
explained the word ‘declared’as under: 
 

‘The expression “declared” is wider than the 
words “found or made”. To declare is to 
announce opinion. Indeed, the latter involves the 
process, while the former expresses result. 
Interpretation, ascertainment and evolution are 
parts of the process, while that interpreted, 
ascertained or evolved is declared as law. The law 
declared by the Supreme Court is the law of the 
land…’26 
…. 

 

‘[S]cope of the retroactive operation of the 
law declared by the Supreme Court superseding 
its earlier decisions is left to its discretion to be 
moulded in accordance with the justice of the 
cause or matter before it.’27 

 

In Re, The Special Courts Bill, 1978,28 as to the 
question whether advisory opinion of the Supreme is 
a “law declared”, the Court citing H. M. Seervai’s 
book,29 observed that ‘[W]e are not unmindful of the 
view expressed by an eminent writer that although the 
advisory opinion given by the Supreme Court has high 
persuasive authority, “it is not law declared by it 
within the meaning of Article 141”.’30 

In Union of India v All India Services Pensioners’ 
Association,31 the Court observed that: 
‘When…reasons (for dismissing the Special Leave 
Petition) are given, the decision becomes one which 
attracts Article 141 of the Constitution which provides 
that the law declared by the Supreme Court shall be 
binding on all the courts within the territory of India. It, 
therefore, follows that when no reason is given, but a 
special leave petition is dismissed simpliciter, it cannot 
be said that there has been a declaration of law by this 
Court under Article 141 of the Constitution.’32 

In I Manilal Singh v H Borobabu Singh,33 the Court 
observed that: ‘Article 141 declares the binding effect of 
the law declared by the Supreme Court which is a clear 
provision to indicate that the meaning of “law” is to be 
understood as declared by the Supreme Court.’34 
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In  Director of Settlements, Andhra Pradesh v M R 
Apparao,35 the Court observed that: 
 

‘Article 141 of the Constitution unequivocally 
indicates that the law declared by the Supreme 
Court shall be binding on all Courts within the 
territory of India…[E]mpowers the Supreme 
Court to declare the law…The statements of the 
Court on matters other than law like facts may 
have no binding force as the facts of two cases 
may not be similar. “But what is binding is the 
ratio of the decision and not any finding of facts”. 
It is the principle found out upon a reading of a 
judgment as a whole, in the light of the questions 
before the Court that forms the ratio and not any 
particular word or sentence. To determine 
whether a decision has ‘declared law’ it cannot 
be said to be a law when a point is disposed of on 
concession and what is binding is the principle 
underlying a decision. A judgment of the Court 
has to be read in the context of questions which 
arose for consideration in the case in which the 
judgment was delivered. An ‘obiter dictum’ as 
distinguished from a ratio decidendi is an 
observation by Court on a legal question 
suggested in a case before it but not arising in 
such manner as to require a decision. Such an 
obiter may not have a binding precedent as the 
observation was unnecessary for the decision 
pronounced, but even though an obiter may not 
have a bind effect as a precedent, but it cannot be 
denied that it is of considerable weight. The law 
which will be binding under Article 141 would, 
therefore, extend to all observations of points 
raised and decided by the Court in a given 
case…When Supreme Court decides a principle it 
would be the duty of the High Court or a 
subordinate Court to follow the decision of the 
Supreme Court. A judgment of the High Court 
which refuses to follow the decisions and 
directions of the Supreme Court or seeks to 
revive a decision of the High Court which has 
been set aside by the Supreme Court is a 
nullity.’36 

 

In Rupa Ashok Hurrav Ashok Hurra,37 the Court 
observed that ‘The law declared by this Court is the 
law of the land; it is precedent for itself and for all the 
courts/tribunals and authorities in India. In a 
judgment there will be declaration of law and its 
application to the facts of the case to render a decision 
on the dispute between the parties to the lis.’38 

In S Shanmugavel Nadar v State of Tamil Nadu,39 

the Court observed that: 
 

‘A decision which is not express and is not founded 
on reasons, nor which proceeds on consideration of 
the issues, cannot be deemed to be a law declared, to 
have a binding effect as is contemplated by Article 
141.’40…‘When reasons are given, the decisions of 
the Supreme Court becomes one which attracts 
Article 141 of the Constitution…When no reasons are 
given, a dismissal simpliciter is not a declaration of 
law by the Supreme Court under Article141 of the 
Constitution.’40 

 

In Suganthi Suresh Kumar v Jagdeeshan,41 the 
Court observed that: ‘It is not only a matter of 
discipline for the High Courts in India, it is the 
mandate of the Constitution as provided in Article 
141 that the law declared by the Supreme Court shall 
be binding on all courts within the territory of 
India.’42 

In Sarwan Kumar v Madan Lal Aggarwal,43 the 
Court held that: ‘Under the doctrine of “prospective 
overruling” the law declared by the Court applies to 
the cases arising in future only and its applicability to 
the cases which have attained finality is saved 
because the repeal would otherwise work hardship to 
those who had trusted to its existence. Invocation of 
doctrine of “prospective overruling” is left to the 
discretion of the court to mould with the justice of the 
cause or the matter before the court.’44 

In M A Murthy v State of Karnataka,45 the Court 
held that: ‘Normally, the decision of this Court 
enunciating a principle of law is applicable to all 
cases irrespective of its stage of pendency because it 
is assumed that what is enunciated by the Supreme 
Court is, in fact, the from inception. The doctrine of 
prospective overruling which is a feature of American 
jurisprudence is an exception to the normal principle 
of law,…’46 

In M Nagaraj v Union of India,47 the Supreme 
Court held that ‘Under Article 141 of the Constitution 
the pronouncement of this Court is the law of the 
land.’48 

In P V George v State of Kerala,49 the Court held 
that: ‘The law declared by a court will have a 
retrospective effect if not otherwise stated to be so 
specifically.’50 

In Sahara India Real Estate Corporation Ltd v 
Securities and Exchange Board of India,51 the Court 
held that:  
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‘Article 141 uses the phrase “law declared 
by the Supreme Court”. It means law made 
while interpreting the statutes or the 
Constitution. Such judicial law-making is part 
of the judicial process. Further under Article 
141, law-making through interpretation and 
expansion of the meanings of open-textured 
expressions such as “law in relation to 
contempt of court” in Article 19(2), “equal 
protection of law”, “freedom of speech and 
expression” and “administration of justice” is a 
legitimate judicial function. According to 
Ronald Dworkin,52 “Arguments of principle 
are arguments intended to establish an 
individual right. Principles are propositions 
that describe rights.”53 

 

In Natural Resources Allocation, In Re Special 
Reference No. 1 of 2012,54 the Court held that: 
 

‘The “law declared” has to be construed as a 
principle of law that emanates from a judgment 
or an interpretation of a law or judgment by the 
Supreme Court, upon which, the case is 
decided…[T]he “law declared” is the principle 
culled out on the reading of a judgment as a 
whole in light of the questions raised, upon 
which the case is decided…[T]he “law declared” 
in a judgment, which is binding upon courts, is 
the ratio decidendi of the judgment. It is the 
essence of a decision and the principle upon 
which the case is decided which has to be 
ascertained in relation to the subject-matter of 
the decision.’55 

 

In Subrata Roy Sahara v Union of India,56 the 
Court expressed as to the scope of law declared by the 
Supreme Court as:  
 

‘The Supreme Court has been vested with the 
power to decide substantial questions of law, as 
also, to interpret the provisions of the 
Constitution of India. The Supreme Court 
exercises jurisdiction to determine, whether or 
not, laws made by Parliament or by a State 
Legislature, are consistent with the provisions of 
the Constitution of India. And in case any 
legislation is found to be enacted, in violation of 
the provisions of the Constitution of India, this 
Court is constrained to strike it down. The 
resultant effect is, that a law enacted by the 
Parliament or by a State Legislature, is declared 
illegal or void. After a Court’s verdict has 

attained finality, not once, never and never, has 
any legislative body ever disobeyed or 
disrespected an order passed by a court, declaring 
a legislation, illegal or void.’57 

 

In State (through Central Bureau of Investigation) 
v Kalyan Singh,58 the Court held that:‘It is important 
to notice that Article 142 follows upon Article 141 of 
the Constitution, in which it is stated that the law 
declared by the Supreme Court shall be binding on all 
Courts within the territory of India. Thus, every 
judgment delivered by the Supreme Court has two 
components — the law declared which binds Courts 
in future litigation between persons, and the doing of 
complete justice in any cause or matter which is 
pending before it. It is, in fact, an Article that turns 
one of the maxims of equity on its head, namely, that 
equity follows the law.’59 

In State of Gujarat v Utility Users’ Welfare 
Association,60 the Court held that: ‘No doubt, the law 
declared by the Supreme Court is binding on all 
Courts within the territory of India, which would also 
include principles of law emanating from a judgment 
or interpretation of the law, but then the ratio 
decidendi of the judgments of the Supreme Court, 
makes the principle of mandatory requirement of a 
Judge applicable only to cases where the judicial 
function is sought to be shifted through the process of 
“tribunalisation”.’61 

In All India Institute of Medical Sciences v Sanjiv 
Chaturvedi,62 the Court held that: ‘It is true that the 
interim order passed by a Court does not operate as a 
precedent and the law declared by the Supreme Court 
with regard to the precedential value of judgments of 
Benches of larger strength may not operate as a 
binding precedent in the facts and circumstances of 
this case.’63 

In Union of India v M V Mohanan Nair,64 the Court 
held that: 
 

‘Article 141 of the Constitution of India 
provides that the law declared by the Supreme 
Court shall be binding on all courts within the 
territory of India, i.e., the pronouncement of the 
law on the point shall operate as a binding 
precedent on all courts within India. Law 
declared by the Supreme Court has to be 
essentially understood as a principle laid down 
by the court and it is this principle which has the 
effect of a precedent. A principle as understood 
from the word itself is a proposition which can 
only be delivered after examination of the matter 
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on merits. It can never be in a summary manner, 
much less be rendered in a decision delivered on 
technical grounds, without entering into the 
merits at all. A decision, unaccompanied by 
reasons can never be said to be a law declared 
by the Supreme Court though it will bind the 
parties inter se in drawing the curtain on the 
litigation.’65 

 

In Madras Bar Association v Union of India,66 the 
Court held that: 
 

‘The law declared by the Supreme Court is 
binding on all Courts in India in terms of Article 
141 of the Constitution. The directions issued 
under Article 142 of the Constitution, are 
binding on every Court in terms of Article 141 of 
the Constitution.The legislature cannot be said 
to be Court within the meaning of Article 141 of 
the Constitution by any stretch of imagination.’67 

…. 
 

‘The law declared by this Court is binding on 
all Courts within the territory of India under 
Article 141 of the Constitution whereas Article 
142 of the Constitution empowers this Court to 
issue directions to do complete justice. The 
interpretation of law is binding under Article 141 
of the Constitution even if there is a direction 
under Article 142 but such direction is not all 
pervasive and binding on the legislature.’68 

 

From the above decisions of the Supreme Court, 
the following meanings of “law declared” may be 
culled out: (i) “Law declared” should be certain and 
final rather than that it should be declared in one 
sense or the other; (ii) Expression “declared” is wider 
than the words “found or made” —to declare is to 
announce opinion. The latter involves the process, 
while the former expresses result; (iii) Interpretation, 
ascertainment and evolution are parts of the process, 
while that interpreted, ascertained or evolved is 
declared as law; (iv) Advisory opinion of the Supreme 
is not a “law declared” within the meaning of Article 
141; (v) When the Court gives “reasons” for 
dismissing the Special Leave Petition, it is “law 
declared”; (vi) Article 141 indicates that the meaning 
of “law” is to be understood as declared by the 
Supreme Court; (vii) What is binding under Article 
141 is the ratio of the decision and not any finding of 
facts; (viii) The law which will be binding under 
Article 141 would extend to all observations of points 
raised and decided by the Court in a given case; (ix) 

The law declared by the Court is the law of the land 
and it is precedent for itself and for all the courts, 
tribunals and authorities in India; (x) “Law declared 
by the Supreme Court” means law made while 
interpreting the statutes or the Constitution; (xi) “Law 
declared” has to be construed as a principle of law 
that emanates from a judgment or an interpretation of 
a law or judgment by the Supreme Court, upon which, 
the case is decided; (xii) “Law declared” is the 
principle culled out on the reading of a judgment as a 
whole in light of the questions raised, upon which the 
case is decided; (xiii) “Law declared” in a judgment, 
which is binding upon courts, is the ratio decidendi of 
the judgment; (xiv) Every judgment delivered by the 
Supreme Court has two components: the “law 
declared” which binds Courts in future litigation 
between persons, and the doing of complete justice in 
any cause or matter which is pending before it; (xv) 
“Law declared” means that the pronouncement of the 
law on the point shall operate as a binding precedent 
on all courts within India; (xvi) “Law declared” has to 
be essentially understood as a principle laid down by 
the court and it is this principle which has the effect of 
a precedent; (xvii) The directions issued under Article 
142 of the Constitution, are binding on every Court in 
terms of Article 141 of the Constitution; (xviii) The 
interpretation of law is binding under Article 141 of 
the Constitution; and (xix) When reasons are given, 
the decisions of the Supreme Court become one 
which attracts Article 141 of the Constitution. 

The Supreme Court has also answered what is not 
or may not be called as “law declared”: (i) A decision 
unaccompanied by reasons or dismissal simpliciter 
can never be said to be a law declared by the Supreme 
Court though it will bind the parties inter se in 
drawing the curtain on the litigation; (ii) when a point 
is disposed of on concession; and (iii) a decision 
which is not express and is not founded on reasons, 
nor which proceeds on consideration of the issues. 
 
Patent Law Declared by the Supreme Court 

An attempt has been made to analyze the reported 
judgments69 of the Supreme Court of India 
(hereinafter, the Court) from the date of establishment 
i.e., 28 January 1950 to 28 August 2022. The Court 
has delivered fourteen patent related judgments in last 
72 years (till 28 August 2022). Number of decisions 
per year is not even one. On an average .19 (point one 
nine) case has been decided in a year, or in 1893.57 
(point five seven) days or in 5.18 (point one eight) 
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years, one patent case has been decided. In addition to 
fourteen judgments on patent law, the expression 
“Patents Act” has been referred to in nine70 other 
judgments. Reference has been made either for making 
a comparison of relevant provisions of “Patents Act” 
with other statute — without going into the question of 
interpretation or construction — or the expression 
“Patents Act” was explicitly used in the other statute. 

Fourteen judgments of the Court on the Patents Act 
include three Full Bench judgments and eleven 
Division Bench judgments. No matter dealing with 
the interpretation of determination of question on the 
Patent Act was placed before the Constitution Bench 
or the Single Bench. Hence, no decisions of these two 
benches of the Court. All the fourteen judgments of 
the Court are unanimous decisions and without any 
concurring opinion. Hence, no separate and dissenting 
opinion of the judges. These fourteen judgments 
delivered by the Court on the Patents Act includes 
five orders. For brevity, the analysis as to the number 
of judgments authored by the judges does not include 
the Orders as they were authored and delivered by the 
Bench on behalf of the Court.  

In total, twenty-nine judges were part of the bench in 
fourteen decisions. Justices S H Kapadia, B Sudershan 
Reddy, Markandey Katju and A K Ganguly were part 
of the bench in two cases (all Division Bench) and 
Justices S H Kapadia and Markandey Katju authored 
one judgment each.  Justices R S Sarkaria (Full Bench), 
O Chinnappa Reddy (Division Bench), Dr Arijit 
Pasayat (Division Bench), Aftab Alam (Division 
Bench), Jagdish Singh Khehar (Division Bench), and 
Navin Sinha (Division Bench) were part of the bench 
only in one case each and authored one judgment each. 
Out of three Full Bench cases, Chief Justices Dr A S 
Anand and Dr T S Thakur were part of the bench in 
one case each but didn’t author any judgment. Justices 
V D Tulzapurkar (Full Bench), A P Sen (Full Bench), 
E S Venkataramiah (Division Bench), V N Khare (Full 
Bench) and M Srinivasan (Full Bench), L S Panta 
(Division Bench), K S P Radhakrishnan (Division 
Bench), Dipak Misra (Division Bench), Ranjan P Desai 
(Division Bench), A K Patnaik (Division Bench), 
Ranjan Gogoi (Division Bench), N V Ramana 
(Division Bench), R Bhanumathi (Full Bench) and Uday 
U Lalit (Full Bench) and Rohinton F Nariman (Division 
Bench) were part of the bench in one case each. 

In nine decisions, the Supreme Court has declared 
patent law of which two are 20th century decisions and 
seven are 21st century decisions. 

Twentieth-Century: Patent Law Declared by the 
Supreme Court 

The Supreme Court has delivered three judgments 
on the patent law in the twentieth-century of which 
two are Full Bench decisions including one 
unanimous Order, and one is Division Bench 
decision. The Court declared patent law in only two 
cases of which one is Full Bench and one is Division 
Bench. The first reported judgment from the 
twentieth-century is Bishwanath Prasad Radhey 
Shyam v Hindustan Metal Industries71 and the last is 
Research Foundation for Science, Technology & 
Ecology v Ministry of Agriculture.72 

Bishwanath Prasad Radhey Shyam v Hindustan 
Metal Industries73is a Full Bench decision of the 
Supreme Court and the judgment of the Court was 
penned down by Justice R S Sarkaria. The case was 
related to the grant of patent under the provisions of 
the Patents and Designs Act, 191115 (hereinafter, the 
Act of 1911). Deciding the question ‘whether the 
alleged invention is patentable’, the Court declared 
the patent law by making certain observations on 
certain expressions used under the Act. The Court 
first observed that the object of patent law is to 
‘[E]ncourage scientific research, new technology and 
industrial progress. Grant of exclusive privilege to 
own, use or sell the method or the product patented 
for a limited period, stimulates new inventions of 
commercial utility. The price of the grant of the 
monopoly is the disclosure of the invention at the 
Patent Office, which after the expiry of the fixed 
period of the monopoly, passes into the public 
domain.’74 Further, Court explained the fundamental 
principle of patent law in the following words: 
 

‘[F]undamental principle of Patent Law is that 
a patent is granted only for an invention which 
must be new and useful.That is to say, it must 
have novelty and utility. It is essential for the 
validity of a patent that it must be the inventor’s 
own discovery as opposed to mere verification 
of what was, already known before the date of 
the patent.’75 

 

The Court explained the meanings of the expressions 
‘Invention’ and ‘Manufacture’ under the Act of 1911 as 
follows: 
 

‘Invention means any manner of new 
manufacture and includes an improvement and 
an allied invention…It is to be noted that unlike 
the Patents Act 1970, the Act of 1911 does not 
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specify the requirement of being useful in the 
definition of “invention”. But Courts have 
always taken the view that a patentable 
invention, apart from being a new manufacture, 
must also be useful. The foundation for this 
judicial interpretation is to be found in the fact 
that Section 26(1)(f) of the 1911 Act recognises 
lack of utility as one of the grounds on which a 
patent can be revoked.’76 
… 

‘Manufacture according to the definition of 
the term in Section 2(11) of the Act, includes 
not only “any art, process or manner of 
providing, preparing or making an article” but 
also “any article prepared or produced by the 
manufacture”.76 

 

As to the question relating to the independent 
requirement of “inventive step” in relation to 
improvement, the Court by declared: 
 

‘[I]n order to be patentable an improvement 
on something known before or a combination of 
different matters already known, should be 
something more than a mere workshop 
improvement; and must independently satisfy the 
test of invention or an “inventive step”.To be 
patentable the improvement or the combination 
must produce a new result, or a new article or a 
better or cheaper article than before. The 
combination of old known integers may be so 
combined that by their working inter relation 
they produce a new process or improved result. 
Mere collocation of more than one integers or 
things, not involving the exercise of any 
inventive faculty, does not qualify for the grant 
of a patent.’76 

 

On this point, the Court also relied on the 
observation of Lord Davey in Rickmann v Thierry77 
where he observed that ‘It is not enough’…‘that the 
purpose is new or that there is novelty in the 
application, so that the article produced is in that 
sense new, but “there must be novelty in the mode of 
application”. By that, I understand that in adopting 
the old contrivance to the new purpose, there must be 
difficulties to be overcome, requiring what is called 
invention, or there must be some ingenuity in the 
mode of making the adoption.’78 Court further relied 
on the portion of judgment of Lord Justice Cotton’s in 
Blackey v Latham,79 where he observed that ‘to be 
new in the patent sense, the novelty must show 

invention. In other words, in order to be patentable, 
the new subject matter must involve “invention” over 
what is old.’76 

 

On the question when a patent can be granted, the 
Court declared that: 
 

(i) ‘A patent can be granted only for “manner of 
new manufacture” and although an invention 
may be “new” and relate to a “manner of 
manufacture” it is not necessarily a “manner of 
new manufacture” — it may be only a normal 
development of an existing manufacture. It is a 
necessary qualification of a craftsman that he 
should have the knowledge and ability to vary 
his methods to meet the task before him — a 
tailor must cut his cloth to suit the fashion of 
the day-and any monopoly that would interfere 
with the craftsman’s use of his skill and 
knowledge would be intolerable.’80 

(ii) ‘A patentable invention, therefore, must involve 
something which is outside the probable 
capacity of a craftsman-which is expressed by 
saying it must have “subject matter” or involve 
an “inventive step”. Novelty and subject matter 
are obviously closely allied…[I]n fact “subject 
matter” is the crucial test, for which they may 
well be novelty not involving an “inventive 
step”, it is hard to conceive how there can be an 
“inventive step” without novelty.’81 

 

As to the question whether an alleged invention 
involves novelty and an “inventive step”, the Court 
observed that ‘it is a mixed question of law and fact, 
depending largely on the circumstances of the 
case.’81The Court indicated certain broad criteria 
highlighting that no absolute uniformly applicable test 
can be devised in all circumstances: 
 

‘Whether the “manner of manufacture” 
patented, was publicly known, used and 
practised in the country before or at the date of 
the patent? If the answer to this question is 
“yes”, it will negative novelty or “subject 
matter”. Prior public knowledge of the alleged 
invention which would disqualify the grant of a 
patent can be by word of mouth or by 
publication through books or othermedia.’81 

 

Court also relied on Lord Justice Fry’s judgment in 
Humpherson v Syer82 where he observed that ‘If the 
public once becomes possessed of an invention…by 
any means whatsoever, no subsequent patent for it can 



RAZA & ALAM: PATENT LAW DECLARED BY THE SUPREME COURT OF INDIA 
 
 

55 

be granted either to the true or first inventor himself 
or any other person; for the public cannot be deprived 
of the right to use the invention. . .the public already 
possessing everything that he could give.’81 

As to the expressions “does not involve any 
inventive step” and “obvious”, the Court observed: 
 

‘The expression “does not involve any 
inventive step’…and its equivalent word 
“obvious”, have acquired special significance in 
the terminology of Patent Law. The “obviousness” 
has to be strictly and objectively judged.’81 

 

In this regard, the Court reiterated that for 
determining this, several forms of the question have 
been suggested and the one as suggested by Lord 
Justice Salmond Rado v John Tye & Son Ltd.83 is 
apposite: ‘Whether the alleged discovery lies so much 
out of the Track of what was known before as not 
naturally to suggest itself to a person thinking on the 
subject, it must not be the obvious or natural 
suggestion of what was previously known.’84 

The Court also observed as to the ‘presumption of 
validity of patent’ and settled the procedural aspects 
of patent law: 
 

‘[G]rant and sealing of the patent, or the 
decision rendered by the Controller in the case 
of opposition, does not guarantee the validity of 
the patent, which can be challenged before the 
High Court on various grounds in revocation or 
infringement proceedings…[V]alidity of a 
patent is not guaranteed by the grant, is now 
expressly provided in Section 13(4) of the 
Patents Act, 1970. In the light of this 
principle…argument that there is a presumption 
in favour of the validity of the patent, cannot be 
accepted.’85 

‘As pointed out in Arnold v Bradbury,86 the 
proper way to construe a specification is not to 
read the claims first and then see what the full 
description of the invention is, but first to read 
the description of the invention, in order that the 
mind may be prepared for what it is, that the 
invention is to be claimed, for the patentee 
cannot claim more than he desires to patent. In 
Parkinson v Simon,87 Lord Esher MR 
enunciated that as far as possible the claims 
must be so construed as to give an effective 
meaning to each of them, but the specification 
and the claims must be looked at and construed 
together.’88 

The Court on the point when a claimed invention 
cannot sustain patent, observed referring to the 
judgment of Lord Justice Blackburn:  
 

‘In order to bring the subject-matter of a 
patent within this exception, there must be 
invention so applied as to produce a practical 
result. And we quite agree with the Court of 
Exchequer Chamber that a mere application 
of an old contrivance in the old way to an 
analogous subject, without any novelty or 
invention in the mode of applying such old 
contrivance to the new purpose, is not a valid 
subject-matter of a patent.’89 

 

Monsanto Company v Coramandal Indag (P) Ltd90 

is a Division Bench decision of the Supreme Court. 
Justice O Chinappa Reddy authored the judgment on 
behalf of the Court. As to the revocation of patent 
under the patent law, the Court observed as under: 
 

‘Under Section 61(l)(d), a patent may be 
revoked on the ground that the subject of any 
claim of the complete specification is not an 
invention within the meaning of the Act. Under 
Section 64(e), a patent may be revoked if the 
invention so far as claimed in any claim of the 
complete specification is not new, having regard 
to what was publicly known or publicly used in 
India before the date of the claim, etc. Under 
Section 64(l)(f), a patent may be revoked if the 
invention so far as claimed in any claim of the 
complete specification is obvious or does not 
involve any inventive step having regard to what 
was publicly known or publicly used in India or 
what was published in India before the priority 
date of the claim…’91 
…. 

‘To satisfy the requirement of being publicly 
known as used in Clauses (e) and (f) of Section 
64(1), it is not necessary that it should be widely 
used to the knowledge of the consumer public. It 
is sufficient if it is known to the persons who are 
engaged in the pursuit of knowledge of the 
patented product or process either as men of 
science or men of commerce or consumers.’92 

 

Research Foundation for Science, Technology & 
Ecology v Ministry of Agriculture93 is a Full Bench 
decision of the Supreme Court of India. The Court 
was unanimous and did not declare patent law in this 
case. The case was related to the enactment of the two 
legislations, namely the Biodiversity Act and the 
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Geographical Indications Act, and amendments in the 
Patents Act. 
 
Twenty-first Century: Patent Law Declared by the 
Supreme Court 

The Supreme Court has delivered eleven decisions 
on patent law as on June 2022 which include one Full 
Bench decision – a unanimous Order and ten Division 
Bench decisions including five unanimous Orders. Of 
these eleven decisions, Supreme Court declared patent 
law in eight decisions — all Division Bench. The first 
reported decision on patent law from twenty-first 
century is Garware-Wall Ropes Limited v A I Chopra 
Engineers and Contractors94 and the latest is 
Monsanto Technology LLC v Nuziveedu Seeds 
Limited.95 

Garware-Wall Ropes Limited v A I Chopra 
Engineers and Contractors96 is a unanimous Division 
Bench Order of the Supreme Court. The Court did not 
declare patent law in this case as the case was related 
to the grant of injunction. The Supreme Court 
requested the Court to consider the scope and effect of 
Section 100 of the Patents Act 1970 afresh.97 

J Mitra & Company Private Ltd v Assistant 
Controller of Patents and Designs98 is a Division 
Bench decision of the Supreme Court. The unanimous 
judgment of the Court was delivered by Justice S H 
Kapadia. The case is an illustration of the confusion 
which had emerged on account of the postponement 
of in-part commencement of Patents (Amendment) 
Act, 2005 which introduced a dichotomy in the patent 
law between “opposition to the pre-grant” and 
“opposition to the post-grant of patent”. The Court 
made certain observations providing a judicial clarity: 
 

‘An Act cannot be said to commence or to be 
in force unless it is brought into operation by 
legislative enactment or by the exercise of 
authority by a delegate empowered to bring it 
into operation.’99 
…. 

 

[B]y the Amendment Act of 2005 for the first 
time a dichotomy was inserted in the Patent Law 
by providing vide Section 25(1) for “opposition 
to pre-grant” and vide Section 25(2) for 
“opposition to post-grant” of patent. By reason of 
Patents (Amendment) Act 2005, the kind of 
opposition available under the Patents Act is 
different from what existed earlier. Previously, 
there was no “post-grant opposition”. Previously, 
the only provision of challenge by an interested 

party was a “pre-grant” challenge under Section 
25(1) as it then stood. Therefore, the Courts had 
evolved the“rule of caution” as the patent had 
not faced any challenge at the hands of interested 
parties. There is, however, a radical shift due to 
incorporation of Section 25(2) where an 
interested party is granted the right to challenge 
the patent after its grant. The ground of challenge 
under Section 25(1) is identical to Section 25(2) 
of the said 1970 Act. However, Section 25(1) is 
wider than Section 25(2) as the latter is available 
only to a “person aggrieved”. The main difference 
between Section 25(1) and Section 25(2), as 
brought about by Amendment Act of 2005, is that 
even after a patent is granted, “post-grant 
opposition” can be filed under Section 25(2) for a 
period of one year. The reason is obvious. In 
relation to patents that are of recent origin, a 
higher scrutiny is necessary. This is the main 
rationale underlying Section 25(2) of the Patents 
Act. Therefore, the Legislature intended an 
appeal under Section 117A(2) to the Appellate 
Board from any decision, order or direction of the 
Controller, inter alia, under Section 25(4) (which 
refers to the power of the Controller to maintain, 
amend or revoke the patent).99 

. . . . 
Legislature intended to provide for two types 

of scrutiny followed by one statutory appeal to 
the Appellate Board against “post-grant 
proceedings”. The Legislature intended to have a 
dichotomy between “pre-grant opposition” and 
“post-grant opposition”. However, the Legislature 
intended that there shall be only one statutory 
appeal against grant of patent. The Legislature 
intended to obliterate appeal from “pre-grant 
proceedings”, which existed earlier. However, it 
was left to the Executive to bring the enacted law 
into force vide notification. For some unknown 
reasons, the amended Sections 116 and 117A(2) 
were not brought into force till 2 April 2007 
whereas the concept of “pre-grant” and “post-
grant” oppositions were brought into force with 
effect from 1 January 2005. This is where the 
legislative intent got defeated during the 
interregnum…Under the Amendment Act of2005, 
appeal is provided to the Appellate Board against 
the order of the Controller under Section 25(4).100 

The Court on account of a hiatus created by 
reason of the law not being brought into force in 
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time, held that the first appeals, filed by the 
Respondent in the High Court would remain in 
the High Court and the appeals would be heard 
and disposed of by the High Court in accordance 
with law under Section 116 of the Patents Act as 
it stood on 19 October 2006.100 Respondent No. 
3 cannot be let without remedy. In the special 
circumstances of this case, particularly when 
after 2 April 2007 appeals against orders 
rejecting “pre-grant opposition” are not 
maintainable and particularly when appeals were 
filed by Respondent No. 3 prior to 2 April 2007 
under the old law, these two appeals shall be 
heard and decided by the High Court in 
accordance with law. The Appellate Board after 
2 April 2007 is entitled to hear appeals only 
arising from orders passed by the Controller 
under Section 25(4), i.e., in cases of orders 
passed in “post-grant opposition”. Section 117G, 
which refers to transfer of pending proceedings 
to the Appellate Board, is also brought into force 
vide Notification dated 3 April 2007.101 Keeping 
in mind the peculiar nature of the problem in 
hand, the Court held that ends of justice would 
be subserved if the High Court is directed to 
hear and decide the appeals bearing FAO No. 
292/06 and FAO No. 293/06 in accordance with 
law as it then stood, i.e., under Section 116 
under Patents (Amendment) Act, 1999 against 
Orders passed by the Controller in “pre-grant 
opposition” proceedings.102 

 

Glaxo Smith Kline PLC v Controller of Patents and 
Designs103 is a Division Bench decision of the 
Supreme Court. Justice Dr Arijit Pasayat delivered the 
unanimous judgement of the Court. The correctness 
of the Order passed by a learned Single Judge of the 
Calcutta High Court was for consideration before the 
Court. The Court observed that since the Chapter IVA 
(in question) was merely repealed Patents 
(Amendment) Act 2005, the situation has to be dealt 
with in line with Section 6 of the General Clauses 
Act. ‘The provisions of Section 78 are conditional 
provisions and are not intended to cover cases where 
the application for exclusive marketing right had been 
rejected with reference to Section 21 of the Patents 
(Amendment) Act 2005…The effect of the repeal has 
to be ascertained in the background of Section 6 of 
the General Clauses Act.’104 

Shree Vardhman Rice and General Mills v Amar 
Singh Chawalwala105 is a unanimous Division Bench 

decision of the Supreme Court. The Court declared 
that ‘[I]n matters relating to trademarks, copyright 
and patents the proviso to Order XVII Rule 1 (2) (of 
the) Code of Civil Procedure should be strictly 
complied with by all the Courts, and the hearing of 
the suit in such matters should proceed on day-to-day 
basis and the final judgment should be given normally 
within four months from the date of the filing of the 
suit.’106 

Bajaj Auto Ltd v TVS Motor Company Limited107 is 
a Division Bench decision of the Supreme Court. The 
unanimous decision of the Court was delivered by 
Justice Markandey Katju. The Court reiterated which 
was declared in the Shree Vardhman Rice and 
General Mills108 and further directed that the 
directions issued in Shree Vardhman Rice and 
General Mills be carried out by all courts and 
tribunals in this country punctually and faithfully.109 

Cipla Limited v Union of India110 is a unanimous 
Division Bench order of the Court. The Court 
declared that the: 
 

‘Opposition Board has to conduct an 
examination of notice of opposition along with 
the documents filed under the Rules 57 to 60 of 
the Patents Rules 2003, and then to submit a 
report with reasons on each ground taken in the 
notice of opposition. The Opposition Board has, 
therefore, to make recommendation with reasons 
after examining documents produced by the 
parties as per Rules.’111 
…. 

‘The Opposition Board in a given case may 
make a recommendation that the patent suffers 
from serious defects like lack of novelty, lack of 
inventive steps etc., so also it can recommend 
that the patent shall be granted since the 
invention has novelty, inventive steps etc. Such 
recommendations are made after examining the 
evidence adduced by the parties before it. Unless 
the parties are informed of the reasons, for 
making such recommendations they would not 
be able to effectively advance their respective 
contentions before the Controller. Section 
25(3)(b) read with Rule 56(4) cast no obligation 
on the Opposition Board to give a copy of the 
Report to either of the parties. So also, no 
obligation is cast under Section 25(4) or under 
Rule 62 on the Controller to make available the 
report of the recommendation of the Opposition 
Board. But considering the fact that the Report 
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of the Opposition Board can be crucial in the 
decision-making process, while passing order by 
the Controller under Section 25(4), principles of 
natural justice must be read into those 
provisions. Copy of the Report/recommendation 
of Opposition Board, therefore, should be made 
available to the parties before the Controller 
passes orders under Section 25(4) of the Act.112 

 

Novartis A G v Union of India,113 is a Division 
Bench decision of the Supreme Court. The unanimous 
judgment of the Court was penned down by Justice 
Aftab Alam. The Court declared that ‘Section 2(1)(j) 
of the Patents Act defines “invention” to mean, “a 
new product or…”, but the new product in chemicals 
and especially pharmaceuticals may not necessarily 
mean something altogether new or completely 
unfamiliar or strange or not existing before. It may 
mean something “different from a recent previous” or 
“one regarded as better than what went before” or 
“in addition to another or others of the same kind”. 
However, in case of chemicals and especially 
pharmaceuticals if the product for which patent 
protection is claimed is a new form of a known 
substance with known efficacy, then the subject 
product must pass, in addition to Clauses (j) and (ja) 
of Section 2(1), the test of enhanced efficacy as 
provided in Section 3(d) read with its explanation.’114 

Aloys Wobben v Yogesh Mehra,115 is a Division 
Bench decision of the Supreme Court. The unanimous 
judgment of the Court was penned down by Justice 
Jagdish Singh Khehar. The Court in detail, explained 
the conditions in which revocation of a patent right 
can be sought: 
 

‘[I]f the patent was granted, despite there being 
a valid and genuine claim, of earlier priority; or if 
the patent was granted to a person not entitled to 
the same; or if the patent was granted, wrongfully 
overlooking the rights of another; or if the patent 
was granted in respect of a matter, which is not an 
invention; or if the patent was granted in respect 
of a matter, which was not new; or if the patent 
was granted in respect of a matter, which is 
obvious, or does not involve any inventive step; 
or if the patent was granted in respect of a matter, 
which is not useful; or if the patent is granted in 
respect of a matter, which does not fully explain 
the description, or the working of the invention, 
to a person having a nexus to the subject to which 
the invention relates; or if the patent was granted 
in respect of a matter, which is not distinctly and 

definitely ascertainable; or if the patent was 
granted, on the basis of an inaccurate 
depiction/portrayal of the matter; or if the patent 
was granted in respect of a matter, which could 
not have been granted if the matter had been fully 
and completely disclosed; or if the patent was 
granted in respect of a matter, which was already 
secretly being used in India; or if the patent was 
granted, despite the failure to disclose the 
information of prosecuting an application for the 
grant of a patent, in a foreign country, or if such 
information had been wrongly furnished; or if the 
directions of secrecy, issued under the Patents 
Act, have been violated, or if an application has 
been made by a person resident in India for the 
grant of a patent outside India; or if the 
amendment to the specification of the patent was 
obtained by fraud; or if the details of the 
invention, do not disclose (or wrongly disclose), 
the source or the origin of the biological material 
used therein; or if the details of the invention, 
were available within any local or indigenous 
community in India or elsewhere as under sub-
section (1)(q) of Section 64.’116 

 

Court also explained by who and in what 
situations, an application filed for the grant of patent 
can be challenged: 
 

‘Section 25 of the Patents Act reveals, that 
“any person”, and not just a “person interested” 
(as in the case of Section 64 of the Patents Act), 
can “represent by way of opposition” against an 
application filed for the grant of a patent. This 
opportunity, has been made available, even 
before a patent has been granted. This 
opposition to the grant of a patent materializes, 
after an application for the grant of a patent has 
been published…[T]he grant of a patent can be 
opposed, if the applicant for the patent, had 
wrongfully obtained the invention, from the 
representationist, who opposes the grant of the 
patent; or if the application for the patent is 
published, before the priority date of the claim; 
or if the application for a patent in respect of an 
invention is published, after an application for 
the same invention, has already been published; 
or if an invention, in respect whereof a patent is 
sought, was publicly known or used before the 
priority date; or if an application is in respect of 
a matter, which is obvious and does not involve 
any inventive step; or if an application for a 
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patent has been made in respect of a matter, 
which is not an invention; or if an application for 
a patent, has been made in a manner which does 
not clearly describe the invention, or the method 
by which it is to be performed; or if the applicant 
for a patent, has failed to disclose information, 
about his prosecuting an application for the grant 
of a patent, in a foreign country; or if the 
application for a patent, is in the nature of a 
convention application, and the application was 
made after more than one year, after the first 
application was made in a convention country; or 
if the application for a patent does not disclose (or 
wrongly discloses), the source or the origin of the 
biological material used therein; or if the 
application for an invention, is in respect of a 
matter which can be anticipated, having regard to 
the knowledge available within any local or 
indigenous community, in India or elsewhere as 
under sub-section (1)(k) of Section 25.117 
…. 

‘A perusal of Section 25(2) reveals that only a 
“person interested” and not “any person” (as in 
the case of Section 25(1) of the Patents Act) may 
challenge the grant of a patent, within one year of 
the publication of such grant, by issuing a “notice 
of opposition” to the “Controller”. The above 
provision also reveals, more or less, generally 
speaking, such “notice of opposition” to the 
“Controller” can be made on the grounds 
depicted in sub-sections (1)(a), (b), (c), (d), (e), 
(f), (h), (m), and (o) of Section 64 of the Patents 
Act. The remaining grounds for raising a 
challenge under Section 25(2), coincide with 
those contained in Section 25(1) of the Patents 
Act.’118 
…. 

‘A challenge to the grant of a patent, through a 
“notice of opposition” is available, on all the 
grounds of challenge permitted to oppose, an 
application for the grant of a patent under sub-
section (1) of Section 25. There is however a 
substantial difference in the locus, for raising such 
a challenge, after the patent has been granted. 
Whereas,“any person” can “represent by way of 
opposition”, to an application for the grant of a 
patent (under Section 25(1) of the Patents Act), 
only a “person interested” can challenge the grant 
of a patent by issuing a “notice of opposition” 
(under Section 25(2) of the Patents Act). On the 

subject of locus, therefore, Section 25(2) and 
Section 64(1), are alike, inasmuch as, the locus to 
raise a challenge to a patent granted, lies with 
“any person interested” in both of these 
provisions. A challenge to the grant of a patent 
can also be raised by a Defendant in a “patent 
infringement suit”. This can be done by the 
Defendant by filing a “counter-claim” in a “patent 
infringement suit”.’119 
…. 

‘When a challenge is raised at the pre-grant 
stage, under Section 25(1) of the Patents Act, the 
same is liable to be determined at the hands of the 
“Controller”. An order passed by the “Controller” 
can be assailed by way of an appeal before the 
“Appellate Board”. When a challenge is raised 
under Section 25(2), it must be raised within one 
year of the publication of the grant (of patent). 
The same has to be examined, in the first 
instance, by an “Opposition Board” contemplated 
under Section 25(3). The recommendations made 
by the “Opposition Board” are then to be placed 
before the “Controller” for consideration. After 
issuing notice to the patent-holder, and after 
affording an opportunity of hearing to the patent-
holder, the “Controller” is required to pass the 
final order, on a notice of opposition filed under 
Section 25(2). Such order passed by the 
“Controller” is assailable by way of an appeal, 
before the “Appellate Board”. A challenge raised 
by “any person interested”, under Section 64(1), 
is liable to be adjudicated, at the very first 
instance, by the “Appellate Board”. If in response 
to an “infringement suit”, the Defendant files a 
“counter-claim” seeking the revocation of the 
concerned patent, the said process of adjudication 
would lie before the jurisdictional High Court.’119 
…. 

‘Section 64…is prefaced by the words 
“Subject to the provisions contained in this 
Act...”and not by the words, “Without prejudice 
to the provisions contained in this Act...” or 
“Notwithstanding the provisions contained in this 
Act...” The words with which the legislature has 
prefaced Section 64, necessarily lead to the 
inference, that the provisions contained in Section 
64 are subservient to all the other provisions 
contained in the Patents Act. This exordium to 
Section 64 of the Patents Act mandates, that the 
directive contained in Section 64, would be 
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subservient and deferential, to the other 
provisions of the Patents Act. Stated simply, if 
there is any provision under the Patents Act, 
which is in conflict with the mandate contained 
in Section 64, Section 64 of the Patents Act 
would stand eclipsed, and the other provision(s), 
would govern the field under reference. 
Therefore, no interpretation can be placed on 
Section 64 of the Patents Act, which will be in 
conflict with, any other provision(s) of the 
Patents Act.’120 
…. 

‘If any proceedings have been initiated by 
“any person interested”, under Section 25(2) of 
the Patents Act, the same will eclipse the right of 
the same person to file a “revocation petition” 
under Section 64(1) of the Patents Act. Andalso, 
to invoke the right granted Under Section 64(1) 
of the Patents Act, to file a “counter-claim” (in 
response to an “infringement suit”, to seek the 
revocation of a patent). This, in our view, would 
be the natural effect of the words, “Subject to 
the provisions contained in this Act...”, 
appearing at the beginning of Section 64(1) of 
the Patents Act. And if, the above meaning is not 
to be assigned to the words “Subject to the 
provisions of this Act...”, they would be 
redundant and superfluous.’121 
…. 

‘The Defendant party to a suit for 
infringement, who seeks to repudiate the charge 
of infringement, is allowed to raise a “counter-
claim”, so as to enable him to raise a challenge, 
to the validity of the patent assigned to the 
author of the suit (under Section 64 of the 
Patents Act). This is so, because a “counter-
claim” can be filed only by such person, against 
whom a suit for infringement has been filed (by 
the patent-holder).’122 
…. 

‘Unless the context otherwise requires, in 
terms of Section 2(1)(t)…a “person interested” 
would be one who is “engaged in, or in 
promoting, research in the same field as that to 
which the invention relates”. Simply stated, a 
“person interested” would include a person who 
has a direct, present and tangible interest with a 
patent, and the grant of the patent, adversely 
affects his above rights. A “person interested” 
would include any individual who desires to 

make independent use of either the invention 
itself (which has been patented), or desires to 
exploit the process (which has been patented) in 
his individual production activity. Therefore, the 
term “any person interested” is not static. The 
same person, may not be a “person interested” 
when the grant of the concerned patent was 
published, and yet on account of his activities at 
a later point in time, he may assume such a 
character or disposition. It is, therefore, that 
Section 64 of the Patents Act additionally vests 
in “any person interested”, the liberty to assail 
the grant of a patent, by seeking its 
revocation.’123 

As to the question that having chosen both 
the remedies, which one of the two, should the 
Respondents, be permitted to pursue, the Court 
observed as under: 

‘A “counter-claim” for all intents and 
purposes, must be understood as a suit, filed by 
one who is impleaded as a Defendant. A 
“counter-claim” is essentially filed to obstruct 
the claim raised in a suit. A “counter-claim” is 
tried jointly, with the suit filed by the Plaintiff, 
and has the same effect as a cross-suit. 
Therefore, for all intents and purposes a 
“counter-claim” is treated as a plaint, and is 
governed by the rules applicable to plaints. The 
court trying a suit, as well as, the “counter-
claim”, has to pronounce its judgment on the 
prayer(s) made in the suit, and also, those made 
in the “counter-claim”. Since a “counter-claim” 
is of the nature of an independent suit, a 
“counter-claim” cannot be allowed to proceed, 
where the Defendant has already instituted a suit 
against the Plaintiff, on the same cause of action. 
The above conclusion is drawn on the basis of 
the accepted principle of law crystallized in 
Section 10 of the Code of Civil Procedure read 
with Section 151 of the Code of Civil 
Procedure.’124 
. . . . 

‘Therefore, where an issue is already pending 
adjudication between the same parties, in a 
Court having jurisdiction to adjudicate upon the 
same, a subsequently instituted suit on the same 
issue between the same parties, cannot be 
allowed to proceed. A similar question arises for 
consideration before this Court, in the present 
controversy. If the Respondents in their capacity 
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as “any person interested”, had filed a 
“revocation petition” before the institution of an 
“infringement suit”, they cannot be permitted to 
file a “counter-claim” on the same cause of 
action. The natural conclusion in the above 
situation would be, the validity of the grant of 
the patent would have to be determined in the 
“revocation petition”. Therefore, in the above 
situation, while the “revocation petition” will 
have to be permitted to be pursued, the “counter-
claim” cannot be permitted to be continued. 
Therefore, in the above eventuality, it is 
apparent that the situation would be resolved, in 
the same manner, as it would have been resolved 
in cross-suits filed by the rival parties, before 
different jurisdictional courts. In our considered 
view, the above conclusion is imperative for a 
harmonious interpretation of the relevant 
provisions of the Patents Act.’125 
. . . . 

‘In cases where the “infringement suit(s)” 
was/were filed by the Appellant herein (as 
Plaintiff in the “infringement suit”), before the 
“revocation petition(s)” was/were filed by the 
Respondents (as Defendants in the 
“infringement suit”), the Respondents had the 
right to file “counter-claim(s)” to seek 
revocation of the patent, under the strength and 
authority emerging from Section 64(1) of the 
Patents Act. Having once filed a “counter-
claim”, in response to the “infringement suit(s)”, 
on the same analogy as has been recorded above, 
it would not be open to the Respondents herein 
(the Defendants in the “infringement suits”) to 
file “revocation petition(s)”, as they would 
likewise be barred by the rule of res judicata. As 
such, “revocation petitions” filed later in point 
of time, than the institution of the “infringement 
suit”, would be unsustainable in law. In such 
cases, the prayer for revocation of the patent 
shall be adjudicated, while disposing of the 
“counter-claim” filed by the Respondents. 
Therefore, in the above situation, while the 
“counter-claim” will have to be permitted to be 
pursued, the “revocation petition” cannot be 
permitted to be continued.’125 
…. 

‘Firstly, if “any person interested” has filed 
proceedings under Section 25(2) of the Patents 
Act, the same would eclipse all similar rights 

available to the very same person under Section 
64(1) of the Patents Act. This would include the 
right to file a “revocation petition” in the 
capacity of “any person interested” (under 
Section 64(1) of the Patents Act), as also, the 
right to seek the revocation of a patent in the 
capacity of a Defendant through a “counter-
claim” (also under Section 64(1) of the Patents 
Act).’126… 

‘Secondly, if a “revocation petition” is filed 
by “any person interested” in exercise of the 
liberty vested in him under Section 64(1) of the 
Patents Act, prior to the institution of an 
“infringement suit” against him, he would be 
disentitled in law from seeking the revocation of 
the patent (on the basis whereof an 
“infringement suit” has been filed against him) 
through a “counter-claim”. This denial of the 
remedy granted to him by way of a “counter-
claim” under Section 64(1) of the Patents 
Act…’126… 

Thirdly, where in response to an 
“infringement suit”, the Defendant has already 
sought the revocation of a patent (on the basis 
whereof the “infringement suit” has been filed) 
through a “counter-claim”, the Defendant cannot 
thereafter, in his capacity as “any person 
interested” assail the concerned patent, by way 
of a “revocation petition”. This denial of remedy 
granted to him by way of a “revocation petition” 
under Section 64(1) of the Patents Act.126 

The Court set aside the impugned order in the 
terms recorded above and disposed of the appeal 
in the above terms. 

Glenmark Phamaceuticals Limited v Merck 
Sharp and Dohme Corporation127 is a Division 
Bench decision and Research Foundation, 
Science, Technology and Ecology v Union of 
India128 is a Full Bench decision. In both the 
decisions, the Court did not declare patent law. 

Monsanto Technology LLC v Nuziveedu 
Seeds Limited129 is the latest decision of the 
Supreme Court and the unanimous judgment of 
the Court was delivered by Justice Navin Sinha. 
The Court declared that: 

‘Section 64 of the Act provides for revocation 
of patent based on a counter claim in a suit. It 
necessarily presupposes a valid consideration of 
the claims in the suit and the counter claim in 
accordance with law and not summary 
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adjudication sans evidence by abstract 
consideration based on text books only. The 
Code of Civil Procedure provides a detailed 
procedure with regard to the manner in which a 
suit instituted under Section 9, including a 
counter claim has to be considered and 
adjudicated. The Code mandates a procedure by 
settlement of issues, examination and cross 
examination of witnesses by the parties, 
including discovery/inspection of documents, 
culminating in the hearing of the suit and decree. 
A suit can be disposed of at the initial stage only 
on an admission inter alia under Order 12 Rule 
6 or when the parties are not in issue under 
Order 16 Rule 1 and the other grounds 
mentioned therein.’130 

 
The Court did not go into the question whether the 

Nucleotide Acid Sequence (NAS) becomes “a part of 
the plant or seed” after insertion. Perhaps by not 
providing certainty, the Court has given a scope of 
different interpretations. The Court set aside the order 
of the Division Bench131 of the Delhi High Court and 
restored the order of the Single Bench132 of the Delhi 
High Court and remanded the matter to the learned 
Single judge for disposal in accordance with law. By 
leaving open this question of patent law, it is very 
likely that it will receive conflicting answers from the 
different High Courts, if this question ever reaches to 
High Courts for adjudication.133 

 
Conclusion 

The above analysis reveals that the Supreme Court 
through its law declaring power under Article 141 of 
the Constitution of India has answered some of the 
questions of patent law settling some of the 
conundrum in the patent law, but has also left some of 
the questions of patent law open by not answering 
them. The questions of patent law unanswered by the 
Supreme Court, if will reach to the High Courts, the 
possibility of different interpretations by High Courts 
cannot be ignored. The Tribunals Reforms 
(Rationalisation and Conditions of Service) 
Ordinance, 20218 promulgated last year has abolished 
the Intellectual Property Appellate Board and 
provided for direct appeals to the High Court. When 
the cases are dealt by persons specialized in the 
subject, a sound outcome can be expected which will 
also help the judges of appellate courts in deciding 
such questions in appeal. It is indeed true that Courts 
while deciding cases do not merely interpret the 

statutory provisions but also iron out the creases and 
construct the law. The above analysis also reveals that 
the Court has not only interpreted the text of The 
Patents Act but has also constructed them. Through 
interpretation-construction, the Court has brought 
(where it has answered the questions of patent law) 
certainty to the meaning of the expression used in the 
statute. 

The recently presented 153-pages ‘One Hundred 
and Sixty First Report on Review of the Intellectual 
Property Rights Regime in India’134 in both the 
Houses of Parliament by the Department-Related 
Parliamentary Standing Committee on Commerce on 
23 July 2021, has recommended that the abolition of 
IPAB should be reconsidered in wake of its pivotal 
role in adjudication of IPR appeals and cases.134 

An analysis of the decisions on the patent law also 
reveals that the Supreme Court has not only 
interpreted the text of The Patents Act but has also 
constructed the meaning of the ambiguous and vague 
provisions of The Patents Act.  

Following principles of patent law may be culled 
out from the twentieth-century decisions of the 
Supreme Court: 
 

Object of patent law is to encourage scientific 
research, new technology and industrial 
progress. Grant of exclusive privilege to own, 
use or sell the method or the product patented 
for a limited period, stimulates new inventions 
of commercial utility (Bishwanath Prasad). 

The price of the grant of the monopoly is the 
disclosure of the invention at the Patent Office, 
which after the expiry of the fixed period of the 
monopoly, passes into the public domain 
(Bishwanath Prasad). 

Fundamental principle of Patent Law is that a 
patent is granted only for an invention which 
must be new and useful (Bishwanath Prasad). 

A patentable invention, apart from being a 
new manufacture, must also be useful. 

A patent is granted only for an invention 
which must be new and useful (Bishwanath 
Prasad). 

Invention means any manner of new 
manufacture and includes an improvement and 
an allied invention (Bishwanath Prasad). 

Manufacture according to the definition of the 
term in Section 2 (11) of the Act, includes not 
only any art, process or manner of providing, 
preparing or making an article but also any 
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article prepared or produced by the manufacture 
(Bishwanath Prasad). 

In order to be patentable an improvement on 
something known before or a combination of 
different matters already known, should be 
something more than a mere workshop 
improvement and must independently satisfy the 
test of invention or an “inventive step” 
(Bishwanath Prasad);  

In order to be patentable an improvement must 
independently satisfy the test of invention or an 
inventive step. To be patentable the improvement 
or the combination must produce a new result, or 
a new article or a better or cheaper article than 
before (Bishwanath Prasad). 

A patentable invention must involve something 
which is outside the probable capacity of a 
craftsman (Bishwanath Prasad). 

Novelty and subject matter are obviously 
closely allied. “Subject matter” is the crucial test, 
for which they may well be novelty not involving 
an “inventive step”, it is hard to conceive how 
there can be an “inventive step” without novelty.’  

Mere collocation of more than one integer or 
things, not involving the exercise of any inventive 
faculty, does not qualify for the grant of a patent 
(Bishwanath Prasad). 

A patent can be granted only for manner of 
new manufacture and although an invention may 
be new and relate to a manner of manufacture it is 
not necessarily a manner of new manufacture — 
it may be only a normal development of an 
existing manufacture (Bishwanath Prasad).  

It is a necessary qualification of a craftsman 
that he should have the knowledge and ability to 
vary his methods to meet the task before him any 
monopoly that would interfere with the 
craftsman’s use of his skill and knowledge would 
be intolerable (Bishwanath Prasad). 

Prior public knowledge of the alleged 
invention which would disqualify the grant of a 
patent can be by word of mouth or by publication 
through books or other media (Bishwanath 
Prasad). 

The “obviousness” has to be strictly and 
objectively judged (Bishwanath Prasad). 

Validity of a patent is not guaranteed by the 
grant (Bishwanath Prasad). 

Under Section 64 (e), a patent may be 
revoked if the invention so far as claimed in any 

claim of the complete specification is not new, 
having regard to what was publicly known or 
publicly used in India before the date of the 
claim, etc.(Monsanto Company). 

Under Section 64 (l) (f), a patent may be 
revoked if the invention so far as claimed in any 
claim of the complete specification is obvious or 
does not involve any inventive step having regard 
to what was publicly known or publicly used in 
India or what was published in India before the 
priority date of the claim (Monsanto Company). 

To satisfy the requirement of being publicly 
known as used in Clauses (e) and (f) of Section 
64 (1), it is not necessary that it should be widely 
used to the knowledge of the consumer public. It 
is sufficient if it is known to the persons who are 
engaged in the pursuit of knowledge of the 
patented product or process either as men of 
science or men of commerce or consumers 
(Monsanto Company). 

Following principles of patent law may be 
culled out from the twenty-first century decisions 
of the Supreme Court: 

An Act cannot be said to commence or to be in 
force unless it is brought into operation by 
legislative enactment or by the exercise of 
authority by a delegate empowered to bring it into 
operation (J Mitra & Company Private Ltd). 

The main difference between Section 25 (1) 
and Section 25 (2), as brought about by 
Amendment Act of 2005, is that even after a 
patent is granted, “post-grant opposition” can be 
filed under Section 25 (2) for a period of one 
year. In relation to patents that are of recent 
origin, a higher scrutiny is necessary (J Mitra & 
Company Private Ltd). 

The provisions of Section 78 are conditional 
provisions and are not intended to cover cases 
where the application for exclusive marketing 
right had been rejected with reference to Section 
21 of the Patents (Amendment) Act 2005…The 
effect of the repeal has to be ascertained in the 
background of Section 6 of the General Clauses 
Act (Glaxo Smith Kline PLC). 

In matters relating to patents the proviso to 
Order XVII Rule 1 (2) of The Code of Civil 
Procedure. 1908 should be strictly complied with 
by all the Courts, and the hearing of the suit in 
such matters should proceed on day-to-day basis 
and the final judgment should be given normally 
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within four months from the date of the filing of 
the suit (Shree Vardhman Rice and General Mills; 
and Bajaj Auto Ltd). 

The Opposition Board has to make 
recommendation with reasons after examining 
documents produced by the parties as per Rules 
(Cipla Limited). 

Copy of the Report/recommendation of 
Opposition Board should be made available to the 
parties before the Controller passes orders under 
Section 25 (4) of the Act (Cipla Limited). 

While passing order by the Controller under 
Section 25 (4), principles of natural justice must 
be read into those provisions (Cipla Limited). 

New product in chemicals and especially 
pharmaceuticals may not necessarily mean 
something altogether new or completely 
unfamiliar or strange or not existing before. In 
case of chemicals and especially pharmaceuticals 
if the product for which patent protection is 
claimed is a new form of a known substance with 
known efficacy, then the subject product must 
pass, in addition to Clauses (j) and (ja) of Section 
2 (1), the test of enhanced efficacy as provided in 
Section 3(d) read with its explanation.’ (Novartis 
AG). 

Under Section 25 of the Patents Act, “any 
person”, and not just a “person interested” (as in 
the case of Section 64 of the Patents Act), can 
represent by way of opposition against an 
application filed for the grant of a patent (Aloys 
Wobben). 

If there is any provision under the Patents Act, 
which is in conflict with the mandate contained in 
Section 64, Section 64 of the Patents Act would 
stand eclipsed, and the other provision(s), would 
govern the field under reference (Aloys Wobben). 

If any proceedings have been initiated by “any 
person interested”, under Section 25 (2) of the 
Patents Act, the same will eclipse the right of the 
same person to file a “revocation petition” under 
Section 64(1) of the Patents Act. And also, to 
invoke the right granted Under Section 64(1) of 
the Patents Act, to file a counter-claim (in 
response to an infringement suit, to seek the 
revocation of a patent) (Aloys Wobben). 

Unless the context otherwise requires, in terms 
of Section 2 (1) (t), a “person interested” would 
be one who is engaged in, or in promoting, 
research in the same field as that to which the 

invention relates. A person interested would 
include a person who has a direct, present and 
tangible interest with a patent, and the grant of 
the patent, adversely affects his above rights. It 
would also include any individual who desires to 
make independent use of either the invention 
itself (which has been patented), or desires to 
exploit the process (which has been patented) in 
his individual production activity. The term “any 
person interested” is not static (Aloys Wobben). 

A counter-claim for all intents and purposes, 
must be understood as a suit, filed by one who is 
impleaded as a Defendant. A counter-claim is 
essentially filed to obstruct the claim raised in a 
suit (Aloys Wobben). 

Where an issue is already pending 
adjudication between the same parties, in a 
Court having jurisdiction to adjudicate upon the 
same, a subsequently instituted suit on the same 
issue between the same parties, cannot be 
allowed to proceed (Aloys Wobben). 

Section 64 of the Act provides for revocation 
of patent based on a counter claim in a suit. It 
necessarily presupposes a valid consideration of 
the claims in the suit and the counter claim in 
accordance with law and not summary 
adjudication sans evidence by abstract 
consideration based on text books only 
(Monsanto Technology LLC). 

A suit can be disposed of at the initial stage 
only on an admission inter alia under Order 12 
Rule 6 or when the parties are not in issue under 
Order 16 Rule 1 and the other grounds 
mentioned therein. (Monsanto Technology LLC). 
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