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As technological developments continue to disrupt creative industries, they put to test our copyright doctrine. The recent
litigation initiated against Sci-Hub and LibGen by three publishers raises complex questions permeating the Indian
copyright regime. In this context, it is important to determine the values our copyright system serves and the standards of
‘fairness’ it demands to exempt certain infringements. This paper studies the Indian fair dealing jurisprudence from a
theoretical standpoint to argue that it lacks a robust normative foundation. It first maps the prevalent theories of copyright
and suggests that the cultural theory not only exposes gaps in the dominant incentive theory but also offers a more
comprehensive understanding of copyright. It then analyses Indian fair dealing cases from this viewpoint. While the
jurisprudence is largely inconsistent, analysis of two important cases reveals that while their outcome was desirable from a
cultural theory perspective, their doctrine is insufficient to excuse certain socially-valuable infringements. Their emphasis on
transformativeness coupled with an implicit bar on verbatim reproductions is critical. It is suggested that the Indian fair
dealing jurisprudence is unfit to foster a just and attractive culture; one that strives to attain pluralistic values essential for

the ‘good life’.
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More than a decade ago, Aaron Swartz, famous
‘hacktivist” and the Internet’s Own Boy, in a
landmark move of civil disobedience, opened up the
door to knowledge stored behind pay walls of a for-
profit database by ‘hard-wiring’ into MIT’s networks
and bulk downloading academic publications
available on the database.Famously, Swartz thought it
a moral duty of those privileged enough to have
access to the world’s ‘banquet of knowledge’ to open
its doors to those locked out. Emphatically, he said
that “sharing isn't immoral — it's a moral imperative.
Only those blinded by greed would refuse to let a
friend make a copy”; and called on the world’s
researchers to
take information, wherever it is stored, make our
copies and share them with the world. We need
to take stuff that's out of copyright and add it to
the archive. We need to buy secret databases
and put them on the Web. We need to download
scientific journals and upload them to file
sharing networks. We need to fight for Guerilla
Open Access.”
Around the same time, Swartz’s counsel and
renowned intellectual property scholar Lawrence
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Lessig expressed a similar idea when he said that
copyright regulations render our free culture
proprietary.” The ever-expanding reach of copyright
and the strict regulation of digital technology,
together, he argued, result in a “truly profound
change”; one that allows proprietary control over
culture to travel unprecedented extents.”> While Swartz
had to pay an enormous price for a move he regarded
as a moral crusade against private theft of our public
culture, he inspired many others like him,
‘hacktivists’ and  researchers, to  innovate
technological solutions that enable equitable access to
knowledge and culture across nations.” Although
developments in information technology and
widespread access to the internet continue to offer
more opportunities for wider dissemination of
knowledge and culture’, these efforts have been met
with fierce opposition.” For instance, while the peer-
to-peer sharing service Napster brought to fore the
egalitarian effects of digital distribution of the music
industry, it eventually had to shut down due to a range
of copyright infringement lawsuits.

One such innovation in the past decade has been
the emergence of digital libraries providing
unrestricted and free access to all scientific
knowledge. However, much like previous attempts at
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wider dissemination of proprietary knowledge, these
initiatives have not been able to escape opposition.’
These wars waged by oligopolistic publishers® against
digital libraries raise fundamental issues at the
intersection of law, technology and society — with
copyright as their battleground. These issues raise
certain fundamental questions about the values our
copyright system seeks to serve. Recently, this debate
has reached Indian Courts and our copyright regime is
on trial.” In December 2020, three global publishing
houses- Elsevier Ltd, Wiley India Pvt Ltd and
American Chemical Society, filed a copyright
infringement suit in the Delhi High Court against
online repositories LibGen and SciHub seeking , inter
alia, a dynamic injunction against these ‘rogue’
websites.'” While a Single-Judge Bench of the Delhi
High Court refused to grant any interim relief to the
publishers'', the matter raises certain important
questions regarding the Indian Copyright regime. The
matter not only requires the Court to balance two
competing interests- safeguarding exclusive rights of
the publishers while ensuring access to knowledge- it
also asks what values our copyright regime seeks to
serve. What is the underlying purpose of granting
limited monopoly rights over cultural and knowledge
goods? What standards of ‘fair dealing’ pardon
infringement of copyright? Scholars have been
grappling with these issues for decades and writings
debating and employing various ‘theories of
intellectual property’ continue to increase. Factors
like digital technologies, identity politics and ever-
increasing scope of copyright protection have
prompted severe theoretical and empirical critique of
the traditional incentive theory of intellectual
property. These ideas and practices are not sporadic
events; rather, they form part of a larger movement
challenging theoretical and normative underpinnings
of copyright law at the legal level, and unequal social
structures at the political and philosophical level."
The recent litigation against Sci-Hub and LibGen in
the Delhi High Court only brings forward inherent
tensions and conflicts in Indian copyright law and fair
dealing jurisprudence.

This paper delves into the debate on social
implications of the Indian copyright regime from a
jurisprudential perspective. It builds on Fisher’s
argument that underlying theories of intellectual
property are of extreme importance to lawmakers and
judges, especially in a contested arena like ‘fair
dealing’."”” Much like information goods, this paper
stands on the shoulder of giants — scholars who have

exposed gaps in dominant justifications for protection
of intellectual property through limited exclusive
rights — and builds on their work to argue that Indian
fair dealing jurisprudence lacks a uniform and robust
theoretical foundation; one that is prepared to address
challenges raised by the networked information
economy. It further argues that the cultural theory of
intellectual property offers a more comprehensive and
nuanced understanding in this regard and lends a
framework to thinkabout difficult questions like the
ones raised by the Sci-Hub litigation. The second part
of this paper lays its theoretical groundwork by
explaining the traditional incentive theory of
copyright and outlining a ‘crisis of theory’ in
intellectual property. Building on the critique of the
incentive theory, it then chalks out a cultural theory of
intellectual property and argues that it offers a more
robust foundation for addressing complex questions
arising at the intersection of monopoly rights and
access to knowledge. The third part then analyzes the
Indian fair dealing jurisprudence from a cultural
theory perspective. It argues that not only does the
Indian fair dealing jurisprudence lack a uniform
theoretical foundation, it is insufficient to excuse
certain socially-valuable infringements. It studies in
detail two illustrative cases that have been considered
as fair use ‘wins’ to argue that the Courts’ emphasis
on transformativeness coupled with an implicit bar on
verbatim reproduction renders our fair dealing
doctrine inadequate. The fourth part argues that the
reluctance of Indian courts to analyze, holistically, the
various theoretical foundations of copyright law in the
context of fair dealing is a critical omission- one that
Courts must address in forthcoming litigations; and
argues that the cultural theory of copyright offers
certain important insights in this regard.

Copyright and the Crisis of Theory

Theory assumes great importance in copyright law
and practice, especially in cases involving difficult
socio-legal questions.'* This Part discusses four major
theories of copyright law. However, for the purpose
of its central arguments, it shall focus on the dominant
incentive theory and its various gaps and ambiguities.
It then outlines a cluster of theories, collectively
referred to as the ‘cultural theory’ of intellectual
property and argues that it offers a better framework
within which judges and legislators can understand
complex questions at the intersection of copyright,
culture and society.



202 JINTELLEC PROP RIGHTS, MAY 2023

Mapping Diverse Theories of IP

A series of changes in technologies and society
have drastically changed the way we make and
exchange information, knowledge, and culture."”” The
emergence of what Benkler has termed the
‘networked information economy’ has challenged the
way liberal democracies and markets function.'®
These changes have not overlooked the way
intellectual property systems currently function.In
contemporary debate, scholars like Fisher have
identified four different clusters of theories justifying
intellectual property.”While a detailed analysis of
these theories is beyond the scope of this paper, a
brief overview may be helpful.

First of the two theories, popularly called the ‘labor
theory’, is based on the works of prominent political
philosopher John Locke. Locke argued that labor
gives rise to ownership of property.'” Extended to
intellectual property, this theory argues that any
person who creates an intangible work by mixing
their labor with ideas and other resources in the public
domain acquires an ownership right over such work,'®
as long as the public does not suffer any net harm."
The second conception, popularly termed as the
‘personhood theory’, identifies the intimate, sacred
bond between authors and their works as a source of
copyright.”” Rooted in the works of philosophers like
Emmanuel Kant and Hegel, the personhood theory
argues that property rights exist not by virtue of labor,
rather through an exercise of human will because
humans can become their true selves only by
engaging in ownership relations.'

The dominant justification underlying intellectual
property, however, is the ‘incentive theory’, which
finds its philosophical roots in utilitarian
thought.**Utilitarians argue that intellectual property,
like any branch of law, must structure property
relations in a way that promotes maximum net social
welfare. Copyright does so by balancing exclusive
rights required to spur creative production against the
public interest in widespread availability of such
works.” In order to justify the existence of limited
monopoly rights over creative and intellectual
production, welfare economists employ the popular
“public goods problem”. Since intellectual and
creative goods are both non-excludable and non-
rivalrous, in the absence of exclusive rights they
would be under-produced. Therefore, in order to
incentivize creative protection, certain exclusive
rights must necessarily be granted to creators and
innovators in the form of patents, copyright, etc.”*

However, as Benkler explains, this model of
promoting creative production through exclusive
rights is inherently inefficient. Since welfare
economics defines production of a good as ‘efficient’
only when it is priced at its marginal cost, goods like
information, culture and knowledge can never be
‘efficiently’ sold at a positive price (the marginal cost
of producing the same good being zero). Therefore,
such exclusive rights involve a trade-off between
static and dynamic efficiency.”® Simply put,
intellectual property law allows some inefficient lack
of access to creative goods every day in exchange for
an increase in long-term creative production.

Narrow Economic Justifications: Towards a Cultural Theory
of IP

Critiques of the dominant incentive theory of
intellectual property have gained momentum as
developments in information technology and the
internet continue to disrupt industries, giving birth to
more copyright wars on the one hand and fuelling
demands for freeing our common culture of
proprietary control on the other. While some scholars
like Benkler argue that the traditional incentive theory
is insufficient in explaining why exclusive rights are
necessary for creativity and progress, others like
Sunder argue the intellectual property regime protects
rights unequally.®® Largely, however, these scholars
target the same foundational assumptions of the
incentive theory and arrive at the same conclusion,
that our current intellectual property regime fails to
incentivize creativity in a manner that fosters a just
and attractive culture.”” They also agree that
intellectual property structures social relations and has
social effects beyond incentivizing creativity.*

Before chalking out fundamental principles of a
cultural theory of intellectual property, it is prudent to
explain its critique of the incentive theory. It must be
kept in mind, however, that copyright law and theory
also import the foundational assumptions of liberal
political theory- along with its gaps and
limitations.”’From an economic perspective, scholars
like Benkler and Elkin-Koren challenge the
fundamental assumptions of the incentive theory that
incentives in the form of limited monopoly rights are
necessary to spur creativity. In the absence of such
incentives, proponents of the theory argue,
informational goods would be under-produced and
maximization of wealth would not be possible. This
assumption has two fundamental flaws. Firstly, it fails
to justify existence of creative industries without
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economic incentive in the form of exclusive rights.
Indeed, researchers have studied and presented
evidence supporting the existence of a creative and
innovative culture even in the absence of copyright
protection.”® These so-called ‘negative spaces’ of
intellectual property- like the fashion industry, for
instance- are testament to the fact that limited
monopoly rights are not a sine qua non for creative
production. Secondly, it fails to account for
information producers that do not get economic
benefits. The recent enormous success of Free and
Open Source Software is only one example in this
regard.”’ Further, there exists remarkably little
backing, in theory as well as empirics, for the claim
that strong intellectual property rights are necessary
for creative production.® These arguments gain
further support in the networked digital economy,
where peer-production of information goods has
proved to be not only socially successful but also
economically efficient. Scholars have examined
various cases- like peer production of academic and
scholarly works- where non-market production of
informational goods has been extremely successful.*’

From a theoretical perspective, while the incentive
theory claims to spur creativity, it lacks a deep
understanding of what creativity is and how creative
processes function. Cohen has previously highlighted
this critical omission in economic justifications of
copyright.*> She argues that a critical understanding of
creative processes and user behavior is crucial to
any justification of copyright law, especially in the
digital age- where users of information goods are
also potential creators.” Therefore, while market
failure in the production of public goods may be
the starting point, incentive theory fails to explain
why and how intellectual property rights are the best
way to address it.

On the other hand, scholars like Sunder and Bartow
have argued that the current intellectual property
regime fails to address both the intellectual
contributions as well the distributive needs of the poor
and the marginalized. Through examples like
Solomon Linda, an African artist who died destitute
of a curable disease despite his composition ‘Mbube’
having made record labels millions of dollars, Sunder
explains that it is not sufficient for copyright to foster
a ‘free culture’. According to the cultural theory, our
intellectual property regime must strive to promote a
‘fair culture’- one that allows everyone the
capabilities to participate in cultural processes.** The

incentive theory’s reliance on market forces for
distribution and its assumption of equal, rational,
wealth-maximizing actors prevents its proponents
from furthering a theory of copyright that promotes
these objectives. Similarly, Bartow attacks the
dominants justifications of copyright from a feminist
perspective to argue that copyright law unequally
allocates control over creative works in a manner that
disadvantages women.>

These stresses and strains in copyright emerging
from the shaky grounds of the incentive theory have
prompted scholarship exploring ‘alternative’ theories
of intellectual property. These ideas, having roots in
the works of Sen®® and Nussbaum,”’ offer a different
perspective for evaluating creativity, culture and
copyright. They reject the narrow, welfare-
maximizing goal of utilitarianism and argue that
copyright, much like other fields of law, must foster a
just and attractive culture.”® The various strands of
jurisprudential thought falling under this broad
category accept some or the other vision of the
‘good life’ and certain values that enable individuals
to lead lives that is culturally fulfilling. The
conditions that facilitate a ‘good life’ generally
include life, health, autonomy (i.e. a substantial
degree of self-determination), engagement, self-
expression, competence, connection and privacy.”
The role of law is to ensure wide availability of
these ‘goods’.

Proponents of the cultural theory argue that in
order to attain wider availability of these ‘goods’, our
collective culture and its regulation in the form of
copyright law must be altered along at least four
aspects-

(1) Diversity- a rich and diverse culture increases
autonomy, engagement and self-expression. Mill
recognized this when he said that the diversity of
culture allows each individual to do more for
themselves, thereby developing their mental and
moral capacities and rendering our collective
culture even richer.”

(i) Art- art represents the language of our shared
culture. The richer this shared language is, the
more  opportunities  for  creativity  and
communication it offers. Therefore, copyright law
must recognize interdependence and
interconnectedness of creative production and
strive to structure cultural production in a way
that allows inter and intra cultural sharing in a
socially just manner.*
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(ii1) Education- education is, perhaps, the lynchpin of
the good life. Universal availability of quality
education supports the attainment of all the
‘goods’ necessary to lead a fulfilling life."!
Reform of copyright law in the context of
education is, therefore, necessary to support
learning, creativity and competence.

(iv) Democracy- a robust, participatory and pluralistic
society is necessary for the ‘good life’.** With the
emergence of digital technologies, individuals
have more opportunities to participate in forms of
meaning-making, leading to a ‘semiotic
democracy’.* Our copyright law can foster these
values by- a) by providing an incentive for
creative production; and b) by supporting creative
and communicative activities that are free from
reliance on the State/elite patronage.

These theories accept the important role played by
copyright law in structuring social relations; a role
that extends beyond maximizing creative production.
They recognize the plurality of values that intellectual
property must promote, and in doing so allows us to
design our social and legal architecture in accordance
with these pluralistic values. The ‘cultural theory’ of
copyright therefore offers a more comprehensive and
nuanced understanding of how copyright law alters
and structures our shared culture.

Cultural Theory and Fair Dealing: A Case for Access to
Knowledge

Application of cultural theory to copyright
demands certain key changes to important doctrines
like fair dealing. This approach recognizes that
copyright is capable of distributive justice,* and
wider dissemination of certain ‘goods’ must assume
priority over protection of limited monopoly rights.
From the standpoint of equitable distribution of
essential ‘goods’, exceptions to copyright like fair
dealing represent a choice in favor of ‘socially-
valuable infringements’.*> The doctrine of fair
dealing, by allowing certain infringing activities,
offers a way for legislators and judges to facilitate
wider dissemination of ‘goods’ by viewing the ‘public
goods’ nature of information as an asset. From a
practical perspective, it offers a way for countries to
shape their copyright doctrine in a manner that suits
their local contexts without violating their
international obligations. Since Article 9 of the Berne
Convention and TRIPS Agreement provide sufficient
flexibility to Members States to prescribe exceptions
to copyright infringement, broad fair dealing
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exceptions are likely to be TRIPS-compliant.
Therefore, it becomes important to study fair dealing
from the perspective of cultural theory.

Scholars  have previously highlighted the
importance of access to knowledge and education,
and the far-reaching social benefits of fair use in such
cases.” Given technology’s immense potential to
leverage information for development, non-textbook
and non-institution based access to knowledge is
important.*”’ In countries like India where access to
knowledge remains limited,* certain infringements of
copyright, that enable wider access to knowledge and
information goods, may be regarded as socially-
valuable.”” Since fair dealing in the context of
academic publishing is capable of actualizing the
distributive potential of copyright, the cultural theory
offers a more holistic framework within which
complex questions of copyright law, like the ones
raised by the Sci-Hub litigation, can be understood
and addressed. The next part shall analyze Indian fair
dealing jurisprudence from a theoretical standpoint to
argue that not only does Indian the Indian fair dealing
jurisprudence lack a uniform theoretical foundation; it
is largely insufficient in excusing such socially-
valuable infringements.

Evaluating the Indian Fair Dealing Jurisprudence

Much like copyright in India, the doctrine of fair
dealing is a creation of the statute™, provided under
Section 52(1)(a) of the Copyright Act, 1957 (‘Act’).
Section 52 of the Act enumerates certain instances
that may impinge upon the copyright of the author,
yet do not constitute infringement. Section 52(1)(a) of
the Act exempts ‘fair dealing’ with literary, dramatic
or artistic works for certain purposes enumerated
therein. Namely-

(i) ‘private or personal use, including research;

(ii) criticism or review, whether of that work or of
any other work;

(iii) the reporting of current events and current affairs,
including the reporting of a lecture delivered in
public.’

While the exceptions enumerated under other sub-
sections of Section 52 have a standard of fairness
imbibed within them, Section 52(1)(a) requires courts
to undergo a ‘fairness’ analysis, i.e., determine
whether the use constitutes a ‘fair dealing’ with the
work in question.”® While 52(1)(a) is relatively more
open-ended in its wording as well as interpretation™
compared to the other sub-sections, it is also more
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ambiguous. Scholars have previously discussed the
serious dearth of judicial scrutiny of this important
exemption and its various gaps and ambiguities.”
However, this part shall focus on how Courts have
understood the underlying justifications of copyright
law in fair dealing cases.

The fundamental factor underscoring the
importance of Section 52(1)(a) of the Act is its open-
ended usage of the term ‘fair dealing’. While the
statute nowhere defines ‘fair dealing’, various Courts
have attempted to construct a doctrine of fair dealing
in an attempt to balance the interests of authors in
their exclusive rights versus the interest of the general
public in access to copyrighted works. However,
various Courts have understood the provision
differently- especially in the light of no authoritative
decision of the Supreme Court in this regard. In its
only fair dealing judgment, the Supreme Court simply
restated the wording of the statute without examining
the contours of ‘fairness’.”* Therefore, it becomes
imperative to analyze how various High Court
decisions have understood ‘fair dealing’ and its
purpose in copyright law. The discussion must be
preceded with the caveat that there is, unfortunately,
limited jurisprudence on fair dealing in India.

Firstly, the jurisprudence is theoretically
ambiguous. Courts have either imputed the 4-part
“fair use’ test prevalent in the United States™ together
with its theoretical inconsistencies or have been
influenced by the dominant incentive theory of
copyright. Secondly, and importantly, a close reading
of two judgments regarded as fair dealing ‘wins’ also
reveals that their construction of a doctrine is largely
inadequate. The Delhi Court’s decision in Narendara
Publishing™® and the Kerala High Court’s judgment in
Civic Chandran® have been chosen for the analysis in
this regard, keeping in mind some important factors-
in both cases, an interim injunction for infringement
of copyright was vacated by the High Court’s on the
grounds ofexceptions to copyright infringement under
Section 52(1)(a), making them fair dealing ‘wins’.
Both cases deal with issues arising outside the plain
meaning of subsections to Section 52(1)(a) [While
Narendera Publishing dealt with whether ‘guide
books’ providing step-by-step solutions to questions
of a mathematical textbook constitute ‘review’ under
Section 52(1)(a)(ii), Civic Chandran dealt with
whether a counter-drama based on a play constituted
its ‘criticism’ under Section 52(1)(a)(ii)] and the High
Courts in both cases have expanded the contours of
the plain language of Section 52(1)(a). From this

angle, fair dealing arguments prevailed in both
cases. Yet, as it will be argued, both cases failed to
construct a doctrine adequate to foster a just and
attractive culture.

Theoretical Ambiguities in Indian Fair Dealing Jurisprudence

The Indian fair dealing jurisprudence can be
characterized by important trends- importation of the
4-part ‘fair use’ doctrine and influence of the
incentive theory. Despite the legal differences
between exceptions in Indian and US Copyright
Law, Indian Courts have often imputed the
United States’ 4-part test into their fair dealing
analysis. The leading decision in this regard came
from a Division Bench of the Delhi High Court in
India Tv Independent News Service Pvt. Ltd. v
Yashraj Films Pvt. Ltd., wherein the Court concluded,
albeit without much analysis, that the four factors for
determining ‘fair use’ in the United States.’® After
holding that the 4-part test as applicable in India, the
Court then proceeded to discuss how the de minimis
doctrine is imputed within the fourth factor.” The
Court’s blanket approval of the 4-part test, without
much deliberation over its effects and theoretical
underpinnings, has immense significance and goes on
to show the theoretical ambiguities of Indian fair
dealing jurisprudence.

Professor Fisher has previously argued that the 4-
part test, as laid down by the Supreme Court of the
United States is an array of decisions, is not only
theoretically incoherent, but also fails to construct a
doctrine of fair use that promotes a just and attractive
culture.”’ The issue with the 4-part test, he explains, is
that each of its factors is derived from a different
philosophical tradition- causing fragmentation of its
normative bases. For instance, while the ‘purpose of
use’ and ‘nature of use’ factors are rooted in the
utilitarian tradition — enabling the Court to exempt
infringing uses that do not affect authors’ incentives —
the ‘market impact’ factor focuses on giving a ‘fair
return’ to creators of their labor.”” The theories
underlying these factors — as discussed previously -
employ very distinct conceptions of what copyright
law seeks to achieve. Not only does this lead to policy
uncertainty, it also prevents authors from ascertaining
their rights precisely.®® The ruling is surprising since
the Delhi Court has categorically held that copyright
in India is a creation of the statute, and not a common
law/natural right.* Therefore, its adoption of a 4-part
test, each of whose prongs is rooted in a different
philosophical tradition, is unfortunate.



206 JINTELLEC PROP RIGHTS, MAY 2023

The second important trend visible in Indian fair
dealing jurisprudence is the influence of the dominant
incentive theory of copyright. Various Courts not only
lay emphasis on the (non) commercial nature of the
work seeking fair dealing exemption, but also adopt
the narrow utilitarian goals of copyright law- i.e.
maximization of welfare through incentivizing
creative production. Observations such as, ‘if a
publisher publishes a book for commercial
exploitation and in doing so infringes a Copyright, the
defense under Section 52(1)(a)(i) would not be
available to such a publisher though the book
published by him may be used or be meant for use in
research or private study’ are not uncommon.®' While
certain decisions have categorically stated that every
commercial exploitation of a work is not ipso facto
unfair dealing®, the general trend suggests that Courts
lean in favour of the utilitarian incentive theory of
copyright.

Courts have been influenced by the
(non)commercial nature of the allegedly infringing
work even in the context of broadcast cricket
matches,” sound recordings® as well as past year
CBSE examination papers.®' In all these cases, Courts
readily held that commercial uses of copyrighted
works are inherently impermissible. For instance, the
Calcutta High Court in Saregama India Ltd Ors v
Alkesh Gupta,in the absence of any statutory
provision to that effect, held that fair dealing protects
only private and personal uses of copyrighted works.
It does not permit any ‘commercial exploitation’ of
the work.” This trend suggests an underlying
assumption in Indian fair dealing jurisprudence that
the sole purpose of copyright law is to provide
economic incentives for production of creative works
and penalize acts that potentially impinge upon those
incentives. The purpose of this argument is neither to
suggest that Indian Courts only consider economic
incentive-based arguments nor to contend that such
arguments are wholly inappropriate. It is only to show
that ideas associated with the incentive theory are
dominantly prevalent in the Indian fair dealing
jurisprudence and continue to guide Courts in cases
arising under Section 52(1)(a) of the Act.

Fair Dealing ‘Wins’: Transformativeness and Implicit Bar on
Verbatim Reproduction

This section analyses two illustrative cases- Delhi
Court’s decision in Narendara Publishing®® and the
Kerala High Court’s judgment in Civic Chandran®
from a cultural theory perspective to argue that their

interpretation of Section 52(1)(a) suffers from key
limitations. These two cases have been chosen for
analysis keeping in mind various factors, especially
the limited jurisprudence on this point in India. As
highlighted previously, the only Supreme Court
decision on fair dealing merely reiterated the
wordings of the section without elaborating on its
interpretation.” The two Division Bench decisions of
the Delhi High Court discussing fair dealing were
ultimately decided on different legal principles. While
the decision in India TV turned on the Court’s
interpretation of the de minimis doctrine, the ruling in
Rameshwari was limited to the educational use
exceptions. Various Single Bench decisions of
different High Courts have interpreted fair dealing in
less detail. Therefore, given their deeper engagement
with the doctrine, both cases form important
precedents for the Courts in upcoming fair dealing
cases. The analysis of rulings in Narendra Publishing
and Civic Chandran reveals interesting observations
as both have expanded the boundaries of fair dealing.
While both cases pertain to completely different kinds
of subject matter, they raise similar questions of
interpretation and deal with certain socially-valuable
infringements- namely, parodies and guide books.®®
Therefore, while their outcomes may be desirable,
when the decisions are closely read from a cultural
theory lens, certain key limitations can be observed.

In the case of Narendra Publishing, the Delhi High
Court was called upon to decide whether guide book
providing step-by-step analysis of questions of a
mathematical textbook constituted ‘fair dealing.” The
Court had granted an ex parte interim injunction
solely on the ground that certain questions and
answers had been copied verbatim™; however, the
order was later overturned upon a finding of fair
dealing. While the Court found that the guide books
constituted a ‘review’ of the original, it did so only
upon finding that the work was rendered
‘transformative’ on account of addition of step-by-
step solutions; something missing from the original
textbook.”' Throughout its judgment the Court can be
seen placing great importance on transformativeness’
and expressing outright disapproval of ‘blatant
plagiarism’,”” “mere replication’’* or ‘colorable
imitations’.”

After discussing the landmark US case of
Campbell’®- which championed the transformative
use doctrine- at length, the Court found
transformativeness to be a most crucial factor in
determining fair use. It observed-
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The Courts should in cases like the present ask
whether the purpose served by the subsequent
(or infringing) work is substantially different (or
is the same) from the purpose served by the
prior work. The subsequent work must be
different in character; it must not be a mere
substitute, in that, it not sufficient that only
superficial changes are made, the basic
character remaining the same, to be called
transformative.’’

Indeed, it was the ‘transformative’ character of the
Respondent’s work that tipped the scales in its
favor.” At this point, it is important to note that while
the influence of this factor is rising in US courts, it is
still far from necessary for a finding of fair use.”
Further, the other three factors which assume
importance in cases of access to education by
balancing  non-transformative  copying  were
surprisingly left untouched. Despite recognizing the
importance of access to knowledge and the
importance of fair dealing in achieving the objects of
copyright law,* the Court’s omission in constructing
a robust yet flexible fair dealing doctrine to resolve
later cases is disheartening.

In the case of Civic Chandran, the Kerala High
Court can similarly be seen rooting its fair dealing
finding largely in the dramatic and artistic differences
between the plays. While the Court referred to
various factors like potential competition between the
works, it justified the dealing largely on the grounds
of amount and purpose of copying. Upon conducting
a scene-by-scene comparison of the two plays, it
found the copying to be for the purpose of criticism
and not reproduction. It also found the themes,
ideologies and dialogues of the two plays to be
different.*” Importantly, however, the Court imputed a
high threshold for the permissive amount of copying
by observing-

The term 'fair dealing' has not been defined as

such in the Act. But Section 52(1)(a) and (b)

specifically refers to 'fair dealing' of the work

and not to reproduction of the work.

Accordingly, it may be reasonable to hold that

the reproduction of the whole work or a

substantial portion of it as such will not

normally be permitted and only extracts or
quotations from the copyrighted work.*®

[Emphasis supplied.]
The outcome of both these cases has been desirable
from a cultural theory perspective- while access to

guide-books enhances access to knowledge and
education, counter dramas (comparable to parodies)
enrich our art and culture by adding diverse
perspectives. However, their reasoning and their
construction of a fair dealing doctrine is inadequate.
Firstly, neither decision attempted to chalk out
principles of fair dealing that may guide subsequent
Courts in addressing difficult issues. Secondly, the
theoretical underpinnings of fair dealing in both
decisions remain ambiguous. While it is unclear from
the decisions why the Courts found purpose and
amount of copying to be important, in the American
context Fisher has argued that the factor it seeks to
serve the goal of social utility.** As discussed
previously, such understanding of the purpose of
copyright is narrow and fails to foster a just and
attractive culture. It fails to recognize the social
impact of copyright law and the plural values it
serves. Lastly, and most importantly, both Courts
place greater importance on ‘transformativeness’ and
implicitly disallow verbatim reproduction, making it
difficult for various cases of non-transformative
copying, albeit socially-desirable ones, to satisfy the
standard of fair dealing.

In the US context, scholars have criticized Courts’
condemnation of what they term ‘pure copying’, by
selective reliance on transformativeness; even though
the aim of copying was to further education or
research.*® The Courts in these two instances have
fallen down the same path by rooting their fair use
findings in transformativeness and disapproving
verbatim reproductions. It must be remembered that a
fair dealing analysis from a cultural perspective
requires no such bar on verbatim reproduction.
Rather, the starting point of any inquiry must be
furtherance of plural values the copyright system
strives to serve. From this viewpoint, ‘pure-copying’
may hold great value for the speakers and audience
alike,* and transformativeness must not act as a
gatekeeper, excluding such copying from scope
of fair dealing - especially in the Indian context
where such copying can further wider access to
knowledge and culture.

Courts’ present approach makes the challenge
before the Delhi High Court in the Sci-Hub casea
difficult one. Despite the infringement being socially-
valuable, it would be difficult for the Defendants pass
this standard of purpose and amount of copying.
While it remains to be seen how the Court will deal
with these issues, it must accrue relative weight to
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various factors in striking a balance between rights of
users and rights of copyright holders. Nonetheless, a
prima facie presumption against reproduction would
be dangerous. Cultural theory of copyright warrants
exemption of certain kinds of non-transformative
copying®’, especially where the copying furthers
wider dissemination of knowledge and information
goods. Even in the US, where the transformative use
factor is regaining importance, at least 19 cases of
verbatim reproduction have satisfied ‘fair use’.*®
Therefore, if India is to avail the egalitarian benefits
of emerging technologies, the Courts’ emphasis on
transformativeness and their disapproval of verbatim
reproduction must be dealt with.

Contemporary Debates and the Value of Theory:
Some Conclusions

As advancements in digital technology and
structural changes in society demand legitimation of
new forms of ‘socially-acceptable infringement’,
Courts will continue to be faced with complex
questions of copyright law; often testing their
standards of ‘fairness’. The Sci-Hub litigation is one
such example that raises important issues pertaining
to the Indian fair dealing jurisprudence. The previous
Part analyzed the Indian fair dealing jurisprudence
from a theoretical perspective and found that the
limited jurisprudence in this regard too suffers from
certain gaps and limitations. It found that while some
Courts imported the 4 part test of ‘fair use’ prevalent
in the US, each factor of which derives itself from a
distinct  philosophical tradition, generally the
incentive theory is dominant in Indian fair dealing
jurisprudence. Even cases regarded as fair dealing
‘wins’  place  unreasonable  importance  on
transformativeness and purpose of copying in their
construction of a fair dealing doctrine, without any
discussion on other balancing factors. In light of the
mounting criticism of the incentive theory discussed
previously, a theoretical ambiguity coupled with a
disapproval of verbatim copying displays how Indian
fair dealing jurisprudence lacks a comprehensive
theoretical foundation; one that allows Courts the
flexibility to excuse socially-valuable infringements.
Fair dealing interpretation is far from a mechanical
exercise — and in hard cases, principles assume prime
importance in guiding legislators and judges.*
Therefore, this lack of robust jurisprudential
foundation underscoring copyright law is a critical
omission.

The cultural theory of copyright law outlined
previously offers a more nuanced and holistic
understanding of various factors influencing copyright
law and practice and offers judges and lawmakers a
better framework within which suchcomplex socio-
legal questions can be understood and addressed. This
is especially useful in the context of Section 52(1)(a)
as it would allow judges to balance the plural values
sought to be served by the copyright regime is
determining what constitutes ‘fair’ dealing under the
law. While Courts have so far failed to undertake a
holistic fairness analysis in Section 52(1)(a) cases, the
Sci-Hub litigation offers a landmark opportunity to
rectify the same. A weighing of competing interests in
determining the appropriate standard of fairness,
keeping in mind the impact of the copyright regime
on society and culture, would further the ends of a fair
and attractive copyright law.

The purpose of this paper was not to substitute one
meta-narrative for the other. Rather, it has shown that
certain gaps exist in the dominant understanding of
copyright law and the cultural theory presents an
account that can add immense value to our
jurisprudence. The first step in this direction would be
acceptance of the fact that copyright law has
enormous social implications, beyond incentivizing
creativity. This would allow legislators and judges to
recognize the ability of copyright law to structure
social relations and foster a just and attractive culture
by making a choice in favor of socially-valuable
infringements. Indeed, application of cultural theory
to Indian fair dealing jurisprudence not only supports
a legislative Amendment of Section 52(1)(a),
rendering it more open-ended, it also requires Courts
to keep in mind the broader social implications of
copyright law when deciding fair dealing cases.
Ultimately, the copyright regime is not a neutral
economic tool spurring creative production. It serves
human values. It is upto the legislators and judges to
determine what values it must serve.
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